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Attorneys for Movants KB Partners I, Inc.,
Christopher de Sibert,
Gary Nitsche, Daniel Dorgan,
Richard Umbach,
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IN THE UNITED STATES BANKRUPTCY COURT
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FOR THE DISTRICT OF ARIZONA
In re

Proceedings Under Chapter 11

ARA MACAO HOLDINGS, L.P.,
Debtor.
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Case No. 3:18-bk-03615-PS
Hearing:
Place:

May 16, st2018 at 2:00 p.m.
230 N. 1 Ave., Phoenix, AZ;
6th Floor, Ctrm. 601

REPLY TO OBJECTION TO PETITIONING CREDITORS’ MOTION FOR
IMMEDIATE APPOINTMENT OF A CHAPTER 11 TRUSTEE

22

“Although the Property has not been fully developed …”
Ara Macao Holdings, L.P., Debtor, April 18, 2018

23
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1

If by “not been fully developed” Ara Macao 1 means that it has only cleared a gravel

2

roadway after spending $16MM and wasting 11 years, then the Movants agree. 2 Attached

3

hereto as Exhibit 40 are recent photographs taken of the Project, including the roadway. 3 If

4

by “not been fully developed” Ara Macao means the Project has no money, and at most, a

5

right to a vacant piece of land subject to the payment of taxes, then the Movants are also in

6

agreement. The Project lacks any entryway development such as signage, landscaping, or a

7

security gate. There are no utilities available to the Project such as electric, storm sewer,

8

sanitary sewer, or potable water lines. An old “Coldwell Banker” advertising sign remains at

9

the southeast corner of the Property even though Coldwell Banker no longer serves as broker

10

for the Project. The Movants hereby reply to the “Objection to Petitioning Creditors Motion

11

for Immediate Appointment of a Chapter 11 Trustee” filed (under seal) on April 18, 2018 (the

12

“Objection”).

13

Only in a distorted reality can Ara Macao assert that the Movants are barred from

14

seeking the appointment of a trustee because there were two prior requests that a receiver be

15

appointed for Ara Macao, neither of which reached the merits. The legally sound conclusion,

16

however, is that a history of broken promises, note defaults, stolen deposits, state court

17

lawsuits, an arbitration award, creation of an offshore trust, creation of offshore entities,

18

unpaid taxes, acrimony, self-dealing, and requests for a receiver are all compelling reasons

19

that a trustee should be appointed.

20

Ara Macao’s argument is summarized in four points: (1) the Motion allegedly offends

21
22
23
24
25
26
27

1

Unless defined otherwise, all capitalized terms will have the same meaning as defined in the Motion
to Appoint Trustee (Dkt. 6) (“Motion”). Ara Macao is sometimes referred to as the “Debtor” and the
Petitioning Creditors are sometimes referred to as the “Movants.”
2

Both parties attached Ara Macao’s Sources & Uses of Funds from 2004-2016 (Motion, Ex. 1, p. 19
of 28; Objection, Ex. F, part 5), which disclose total expenditures of $16,699,218 through December
31, 2016. As the Court looks at the gravel roadway only recently built, please ask yourself, “where
did all the money go?”
3

This Reply continues the numbering from the Motion which ends at Exhibit 39.
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1

due process; (2) Ara Macao promises to maintain the status quo; 4 (3) two independent

2

requests for a receiver for Ara Macao bar the current request for an order for relief; 5 and (4)

3

the Hearing should be continued to allow due and proper notice to the limited partners

4

(“LPs”).

5

incorrect assumptions.

6

I.

As demonstrated below, these arguments are moot, without merit, or rest on

RECENT DEVELOPMENTS SUPPORT APPOINTING A TRUSTEE.

7

A.

8

The Objection rests upon three erroneous assumptions. First, Ara Macao previously

9

denied that it needed to be in bankruptcy and now admits that the entry of an Order for Relief

10

is in the best interests of the Debtor and the bankruptcy estate. See “Motion to Convert

11

Proceeding to Voluntary Action under Chapter 11” filed on May 7, 2018 (Dkt. 63) and “Order

12

Granting Motion to Convert Proceeding to Voluntary Action Under Chapter 11” (Dkt. 68)

13

(“Order for Relief”). With the entry of the Order for Relief, Ara Macao is now the debtor and

14

debtor-in-possession with all of the rights, duties, and authorization set forth in 11 U.S.C. §§

15

1107 & 1108.

Order for Relief, The Joinders, and Lack of Counsel.

16

Second, Ara Macao assumed that the Court was faced with appointing an interim

17

trustee during the gap period. With the entry of the Order for Relief, that assumption is

18

incorrect, and the argument that the Court lacks authority to appoint a Chapter 11 trustee in

19

the gap period is moot. In fact, the Court’s analysis now rests squarely upon 11 U.S.C. §

20

1104 and applicable caselaw.

21

Third, Ara Macao asked for notice to be given to the LPs, and undersigned counsel

22

provided notice. As a result, the Movants have the support of 49 LPs. On May 4, 2018, the

23

4

24
25
26
27

This was a concession to avoid hearing the Motion on an expedited basis. This argument is moot as
the Court granted Ara Macao’s request for a continuance and the Motion is now being heard on May
16, 2018 and not April 23, 2018, as was originally scheduled. Furthermore, on May 4, 2018, the
Court entered the “Stipulated Order Enjoining Parties from Selling, Transferring, or Encumbering
Property” (Dkt. 58) (the “Stipulated Order”) which provides that only Ara Macao and Paul Goguen
submit themselves to the jurisdiction of this Court. Certain other entities and individuals refused to
consent to the jurisdiction of this Court.
5

This argument is mooted by the entry for the order for relief.
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1

Movants filed the “Amended and Restated Notice of Filing of Limited Partner Joinders to

2

Petitioning Creditors’ Motion for Appointment of a Chapter 11 Trustee” (Dkt. 60) (“First Set

3

of Joinders”). 6 On May 8, 2018, the Petitioning Creditors filed the “Notice of Filing

4

Supplemental Limited Partner Joinders to Petitioning Creditors’ Motion for the Appointment

5

of a Chapter 11 Trustee” (Dkt. 66) (“Second Set of Joinders”). On May 11, 2018, Movants

6

filed the “Notice Of Filing Additional Supplemental Limited Partner Joinders and Joinders of

7

Condominium or Home Site Depositors To Petitioning Creditors’ Motion for Appointment of

8

a Chapter 11 Trustee” (Dkt. 71) (“Third Set of Joinders”).

9

The First, Second, and Third Set of Joinders reflect that 63.58% of the limited

10

partnership interests in Ara Macao are seriously concerned that there has been “no progress”

11

in developing the Property and that they have “no faith” in management. 7 See, e.g., Joinder

12

filed by Father Michael Zielke of St. Bonaventure Province who purchased two shares in Ara

13

Macao in 2006 and has “no faith in management.” In addition to LPs, 59.5% of deposit

14

holders have joined in and support the Motion (“Depositors”). See Dkt. 71. Upon information

15

and belief, the approximate total deposits taken by Ara Macao for condominium units and

16

home site purchases is at least $7,178,861. Depositors hold claims totaling $4,272,206 or

17

nearly 59.5% of all Depositors. Accordingly, the majority of LPs and Depositors support the

18

Motion and want this Court to appoint a Chapter 11 trustee. 8

19

On May 8, 2018, this Court signed an Order granting withdrawal of Debtor’s counsel.

20

On May 8, 2018, the Court also entered the “Order to Show Cause: Lack of Counsel” (Dkt.

21
22
23
24
25
26
27

6

In the Objection, Ara Macao requests that this Court take judicial notice of certain records pursuant
to Rule 201(b) of Fed.R.Evid. Based on the same authority, the Movants request that the Court take
judicial notice of the Joinders and all other matters of record in the Court’s file.

7

The percentage would be higher; however, Ara Macao delayed producing contact information for
the LPs (“Notice of Putative Debtor’s Non-Compliance with Court Directive and Request for Related
Relief; Dkt. 44) and only then provided the Movants with incorrect and incomplete contact
information.

8

Given that there is no secured debt, Depositors and LPs represent the overwhelming majority of the
debt in this case and the majority of both classes of creditors have chosen to support the Motion.
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1

70) (the “OSC”). 9 The failure to secure replacement counsel prior to the withdrawal of

2

Debtor’s counsel demonstrates a lack of resources and leadership on the part of current

3

management. It does not inspire confidence in the creditors if the Debtor cannot retain and

4

compensate counsel.

5

B.

6

The U.S. Bankruptcy Code provides that, “the court shall order the appointment of a

7

trustee- (1) for cause ...; or (2) if such appointment is in the best interests of creditors.” See 11

8

U.S.C. § 1104(a) (emphasis added). These are two independent grounds for the appointment

9

of a trustee. In re Lowenschuss, 171 F.3d 673, 685 (9th Cir. 1999).

Section 1104(a) Compels the Appointment of a Trustee.

10

In concluding that the bankruptcy court did not abuse its discretion to appoint a trustee

11

in Lowenschuss, the Ninth Circuit found cause in, among other things, the debtor’s prepetition

12

transfer of a pension plan outside of the State of Pennsylvania, where he previously resided

13

and where there were court proceedings (his divorce). The Ninth Circuit also affirmed on the

14

“best interests of creditors” under § 1104(a)(2) as the debtor had manipulated the pension plan

15

and “it would be in the best interests of the creditors to have an independent and disinterested

16

trustee to administer the estate and to pursue Debtor's unauthorized transfers of property.” Id.

17

at 685.

18

When deciding whether to appoint a trustee based upon the “best interests of

19

creditors,” the court should examine, inter alia, whether “creditors have confidence in present

20

management…” In re Morningstar Marketplace, Ltd, 544 B.R. 297, 304 (Bankr. M.D. Pa.

21

2016). In In re Euro-Am. Lodging Corp., 365 B.R. 421, 432 (Bankr. S.D.N.Y. 2007), the

22

court appointed a trustee, as a creditor holding 73% of the total debt expressed lack of

23

confidence in management and pushed for the appointment of a trustee. The court also

24

pointed out that the appointment of a trustee could (i) do no harm as there were no ongoing

25
26
27

9

While the OSC contemplates potential dismissal, the Movants and Joinders seek appointment of a
trustee. See In re Corona Care Convalescent Corp., 527 B.R. 379, 384 (Bank. C.D. Cal. 2015) (when
facing dismissal, conversion, or the appointment of a trustee, the court should decide what is in the
best interests of creditors and the estate).
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1

operations, (ii) manage a sale process through a chapter 11 plan, and (iii) trigger the

2

termination of exclusivity (11 U.S.C. § 1121(c)(1)) which “will open up the process to

3

competition.” Similarly, in In re BLX Grp., Inc., 419 B.R. 457, 472 (Bankr. D. Mont. 2009),

4

the court appointed a trustee under the “best interests of creditors” test where creditors and

5

other stakeholders needed an independent trustee to manage and protect the debtor’s real

6

property “until it can be sold under a professionally managed sales process.”

7

The acrimony permeating this case is “cause” to appoint a trustee under 11 U.S.C. §

8

1104(a)(1). See, e.g., In re Marvel Entm't Grp., Inc., 140 F.3d 463, 478 (3d Cir. 1998)

9

(affirming district court’s appointment of a trustee as “cause” “includes the acrimony found

10

here between the … debtor-in-possession and the creditors and because on these facts the

11

appointment of a trustee was in the best interests of the parties and the bankruptcy estate.”).

12

Self-dealing and gross mismanagement are also sufficient grounds to warrant the

13

appointment of a trustee. See, e.g., In re Bibo, Inc., 76 F.3d 256, 257–58 (9th Cir. 1996)

14

(appointment of a trustee was mandated where management had siphoned funds from the

15

debtor through kickbacks); In re Sharon Steel, 871 F.2d 1217, 1228 (3rd Cir. 1989)

16

(systematic syphoning of debtor's assets to other companies under shareholder’s common

17

control constituted cause for appointment of trustee); In re PRS Ins. Grp., Inc., 274 B.R. 381,

18

385 (Bankr. D. Del. 2001) (“cause” existed for appointment of a Chapter 11 trustee because

19

of the possibility of gross mismanagement and fraud by debtor’s current management and

20

inability of management to investigate and prosecution its own causes of action); In re

21

Professional Accountants Referral Svcs., Inc., 142 B.R. 424, 428-29 (Bankr.D.Colo.1992)

22

(diversion of corporate assets for personal use constitutes dishonesty or gross mismanagement

23

which required the appointment of a trustee).

24

Since filing the Motion, Movants learned more about Paul Goguen’s self-dealing in

25

Belize. Ara Macao Development Limited (“Ara Macao Development”) is a Belizean company

26

formed in 2006. It was originally owned 99.9% by Ara Macao (999 shares) and 0.1% by

27

IoVest Development. See Exhibit 41. On June 15, 2016, Goguen caused Ara Macao to sell its
{0005784.0000/00859855.DOC / }
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shares in Ara Macao Development to himself for $999.00, and also caused IoVest

2

Development to transfer to Goguen its one (1) share, thus making Goguen the sole owner of

3

Ara Macao Development. See Exhibit 42.

4

Paul Gogien’s transfers of shares in Ara Macao Development are per se self-dealing.

5

In the first transfer, Paul Goguen executes as President of ioVest Management, Inc., Manager

6

of ioVest Development, LLC (Transferor) and Paul Goguen executes in his own name

7

(Transferee). Ex. 41. In the second transfer, Paul Goguen again executed as “Transferor” and

8

“Transferee.”

9

TRANSFEROR” and “SIGNED by the TRANSFEREE” and Paul Goguen executes for both,

ENGELMAN BERGER, P.C.

3636 North Central Avenue, Suite 700
Phoenix, Arizona 85012

10

Ex. 42. Both Exhibits 41 and 42 actually say, “SIGNED by the

thereby vesting sole ownership in Ara Macao Development in his name personally.

11

Through the assistance of foreign companies, Alpha International Developments, Ltd.

12

and Dangriga Land Developers, Ara Macao Development applied for and, in March of 2017,

13

was granted approval to subdivide some of the most valuable (waterfront) portions of the

14

Property, and they had already begun marketing the not-yet subdivided lots for sale. See

15

Motion, p.9 and Ex. 1, p.3 and Ex. A (Final Approval to Subdivide) and Ex. B (sale

16

brochure). As discussed in the Motion, Goguen ultimately controls the Trust, and the only

17

reasonable assumption that can be drawn from these facts is that Goguen’s plan was to cause

18

Ara Macao Development to obtain title to valuable portions of the Property, subdivide the

19

land, and then sell the land for his own personal benefit. Ara Macao Development serves as a

20

classic example of Goguen’s self-dealing, looting, and syphoning assets of Ara Macao for his

21

own personal gain.

22

Ara Macao also fails to respond to the allegations of payment of unauthorized fees to

23

and for the benefit of Goguen and other insiders, as well as self-dealing. Motion, p. 8-9.

24

More particularly, Goguen paid himself and ioVest almost $2MM more than was authorized

25

for project management fees. Additionally, Goguen, through Ara Macao, paid ioVest over

26

another approximately $1.2MM for reimbursement of expenses, marketing management, and

27

marketing consulting. See Ex. 14 and 4 to the Motion. Furthermore, Goguen borrowed over
{0005784.0000/00859855.DOC / }
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1

$500,000 against Ara Macao’s assets. Id. As a result of Goguen’s self-dealing, joint venture

2

opportunities have been lost as potential partners refused to structure the deal in a manner that

3

would maximize distributions and compensation to Goguen and ioVest. 10

4

C.

5

Ara Macao’s arguments against the appointment of a Chapter 11 trustee rest on In re

6

Diamondhead Casino Corp., 540 B.R. 499 (Bankr. D. Del. 2015) (“Diamondhead”), in which

7

the court applied 11 U.S.C. § 303(g) and not 11 U.S.C. § 1104 to the facts of that case. This

8

Court is not faced with an interim appointment as Ara Macao is now a Debtor-in-possession.

9

“The standards set forth in section 303(g) for involuntary cases filed under Chapter 7 and the

10

criteria under section 1104 are somewhat different because the goals sought to be achieved

11

differ.” Involuntary Cases: The Pitfalls and Guidance on Best Practice, 071405 ABI-CLE

12

299. As the Diamondhead decision bears out, a court faced with a request for the appointment

13

of an interim trustee during the gap period in a Chapter 11 asks, is the appointment needed to

14

“protect against loss of the estate's assets.” Id. Outside the gap period, Congress instructs the

15

court that the inquiry is on gross mismanagement, dishonesty, self-dealing, fraud, or if the

16

appointment is in the interests of creditors, equity holders, or other parties in interest. See In

17

re Intercat, Inc., 247 B.R. 911 (Bankr. D. Mo. 2000).

Debtor’s Reliance on Diamondhead is Misplaced.

18

Despite bearing some superficial resemblance (both being failed real estate

19

developments), Diamondhead is distinguishable from the instant case. Diamondhead involved

20
21
22
23
24
25
26
27

10

The burden to appoint a trustee under § 1104 should be by preponderance of the evidence. See,
e.g., Tradex Corp. v. Morse, 339 B.R. 823 (D. Mass. 2006) (affirming bankruptcy court's appointment
of trustee under preponderance of evidence standard and expressly noting that “[c]lear and convincing
evidence is not required”); In re Keeley & Grabanski Land Partnership, 455 B.R. 153 (B.A.P. 8th
Cir. 2011) (holding that the proper standard for party moving for appointment of Chapter 11 trustee is
a preponderance of the evidence); In re Pasadena Adult Residential Care, Inc., 2015 WL 6443216, at
*14 (Bankr. C.D. Cal. Oct. 23, 2015) (The parties seeking appointment of a Chapter 11 trustee under
11 U.S.C. § 1104(a) have the burden of proving appropriate grounds exist for such appointment by
the preponderance of the evidence.). While many courts have required clear and convincing
evidence, those cases were decided based upon Sharon Steel Corp., and its progeny, which were
decided before Grogan v. Garner, 498 U.S. 279 (1991), where the Court held that the preponderance
of the evidence standard, and not clear and convincing standard, applies to all exceptions from
dischargeability of debts in §523(a), including the fraud provision.
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1

an involuntary Chapter 7 bankruptcy case that followed a failed proxy battle. 11 In denying the

2

petitioners’ request for an interim trustee during the gap period, the Diamondhead court found

3

that the petitioners did not meet their burden to show that an interim trustee was necessary to

4

preserve or to prevent loss to the estate. Id. at 500.

5

The nature of the claims of the Movants and the context of the dispute are inapposite to

6

Diamondhead, where the petitioners held notes which had been converted into equity. Here,

7

only one of the Movants (Richard Umbach) holds a LP interest in Ara Macao. Two other

8

Movants (Gary Nitsche and KB Partners) were once equity, but are now judgment creditors

9

with no partnership interests. The three other Movants were never LPs and hold general

10

unsecured claims. In this case, the Movants, unlike the petitioners in Diamondhead, are not

11

attempting to get a “do-over” on a failed proxy fight.

12

Diamondhead is also distinguishable based on the reasons for the decision. The

13

Diamondhead court said that it was “difficult on this record to imagine that the Company”

14

would transfer any of its property in the interim. 540 B.R. at 507. In Diamondhead, the

15

property was in the United States (Mississippi). Here, the Property is in Central America

16

(Belize). Moreover, Ara Macao, through Paul Goguen, created an offshore trust - Ara Macao

17

Trust - and purported to transfer the Property into the Trust.

18

Unlike Diamondhead, this Court cannot be assured that the status quo will be

19

maintained absent the appointment of a trustee. The latest information concerning Ara Macao

20

Development highlights another serious problem in this case; numerous offshore entities,

21

including Ara Macao Development, have refused to consent to this Court’s jurisdiction. This

22

Court’s orders do not control those agents and entities in Belize and Belize does not recognize

23

U.S. court orders or judgments. This Court must exercise tight control over the Debtor, its

24

managers, and domestic agents (Paul Goguen) or else no reorganization is even possible. In

25
26
27

11

Ara Macao tries to recast the Motion as an impermissible circumvention of the Limited Partnership
Agreement. This argument misrepresents the motivation of the Movants (only one of which is
equity). Regardless, so long as the Motion complies with §§ 1104(a)(1) or (a)(2), the Court “shall”
appoint a trustee, irrespective of the non-bankruptcy terms of corporate governance.
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1

Diamondhead, the court was not faced with possible fraudulent transfers, self-dealing, and the

2

need to investigate these claims.

3

Second, in Diamondhead, the court focused on the equity in the property and a

4

potential equity cushion. Again, this is the type of analysis a court may undertake during the

5

gap period. Nothing, however, in § 1104 talks about a purported equity cushion as opposed to

6

the stated grounds of “fraud, dishonesty, incompetence, or gross mismanagement.” There is

7

also not a “best interests of creditors” test that is applied under § 303(g).

8

Third, the Court in Diamondhead noted that cash was declining and may decline to

9

zero. The Court also states that declining cash is not an argument in favor of a trustee as a

10

trustee would also need to pay ongoing expenses. Outside the gap period, however, when a

11

business runs out of cash and finds itself in bankruptcy, it is evidence that there has been

12

continuing loss to the estate, if not gross mismanagement or incompetence. See In re Corona

13

Care Convalescent Corp., 527 B.R. 379 (Bank. C.D. Cal. 2015) (UST demonstrated cause for

14

appointment of trustee based on, among other factors, “substantial or continuing loss” to the

15

estate). Regardless, unlike Diamondhead, if there is a change in management, third parties

16

appear willing to fund a trustee’s investigation, possible litigation, and even a plan of

17

reorganization.

18

The Diamondhead court also concluded that the lack of trust and progress are

19

insufficient to warrant an interim trustee “on the facts of this case.” Movants submit that the

20

facts of the instant case are far more egregious, shocking, and appalling than those that were

21

present in Diamondhead. Not only is there lack of trust but there is acrimony, dishonesty,

22

self-dealing, and possible fraud. While Ara Macao touts the thirty (30) status reports it

23

provided to investors (the “Status Reports”), the Status Reports are replete with omissions, as

24

well as false and misleading statements about funding and construction of the Project, which

25

are in stark contrast to the lack of any real development of the Project.

26

In sum, unlike Diamondhead, Ara Macao diverted assets and engaged in self-dealing,

27

which constitutes fraud or dishonesty sufficient to warrant the appointment of a trustee under
{0005784.0000/00859855.DOC / }
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1

§§ 1104(a)(1) & (a)(2).

2

II.

3

This argument is now moot as the Movants provided multiple notices (Dkts. 47 & 43)

4

to the LPs based upon Ara Macao’s service list. Further evidence of compliance with due

5

process is the numerous Joinders of the LPs supporting the Motion. See Dkts. 60 & 66. Not

6

only have the LPs received actual notice and an opportunity to be heard but they

7

overwhelmingly voiced support for the appointment of a trustee. 12

8

III.

9

ENGELMAN BERGER, P.C.

3636 North Central Avenue, Suite 700
Phoenix, Arizona 85012

NO DUE PROCESS VIOLATION EXISTS.

THERE HAS NEVER BEEN A DECISION ON THE MERITS DENYING
APPOINTMENT OF A RECEIVER FOR THE DEBTOR.

10

Debtor’s Objection emphasizes what it characterizes as two prior requests for

11

appointment of a receiver that were denied by courts in Illinois “on the merits”, and thus

12

argues that this Court should decline to appoint a trustee in this case. This argument is

13

misleading and hollow. No tribunal has denied a request for appointment of a receiver for the

14

Debtor on the merits. Both prior requests, which were not made as part of any concerted

15

effort by the Movants, 13 were resolved on procedural grounds without any factual or legal

16

determinations.

17

The purported “first strike” at receiver was in connection with consolidated cases filed

18

in the Circuit Court of Cook County, Illinois to confirm arbitration awards entered in favor of

19

one of the six Movants, Gary Nitsche, and another former limited partner of Ara Macao,

20

Richard Brown (the “Confirmation Case”). 14 Umbach and Brown filed a joint motion to

21

12

22
23
24
25
26
27

See Lowenschuss, 171 F.3d at 685 (rejecting a debtor’s argument that it received insufficient notice
on a motion to appoint a trustee as the “bankruptcy court complied with the notice and hearing
requirements prescribed by the Code.”). Here, the Bankruptcy Code does not require notice to the
LPs before granting the Motion. As this Court is aware, it has the inherent power to appoint a trustee
sua sponte based upon notice that is appropriate under the particular circumstances. Bibo, 76 F.3d at
256.

13

The two prior motions for appointment of a receiver were made by different persons, represented
by different counsel, in unrelated litigation, and in different contexts than this case.

14

As with many other facts, Ara Macao inaccurately represents what happened in Nitsche’s
underlying arbitration proceeding, stating: “In the 2015 Arbitration, and after a full evidentiary
hearing, the arbitrator did not find any fraud, refused to award any punitive damages based on
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1

appoint a temporary receiver in the Confirmation Case, in furtherance of collection of their

2

arbitration awards. The motion was denied because Nitsche and Brown had not properly

3

served Ara Macao with a summons in the Confirmation Case, i.e., the court did not have

4

jurisdiction over Ara Macao and thus could not rule on the motion to appoint a receiver. See

5

Burke Dec., ¶¶ 7-9. There was no evidentiary hearing on the motion to appoint the receiver

6

and there was no decision on the merits. Id., ¶ 10.

7

The alleged second loss “on the merits” was in a separate lawsuit filed in the Circuit

8

Court of Cook County in 2016 (the “2016 Case”) by another Movant, Richard Umbach, and

9

two other limited partners of Ara Macao. Again, Ara Macao mischaracterizes the outcome as

10

involving a decision on the merits. Objection, p. 5 (“Judge Kathleen Kennedy, after a hearing

11

on the merits in the new 2016 Lawsuit, expressly declined to appoint a receiver…”).

12

In the 2016 Case, the plaintiffs asserted claims, individually and derivatively, against

13

Ara Macao, IoVest Development, IoVest Management, Paul Goguen and others, for breach of

14

contract, tortious interference, breach of fiduciary duty, tortious inducement of breach of

15

fiduciary duty, fraudulent misrepresentation, conversion and negligence. See Declaration of

16

Sara E. Lorber, attached hereto as Exhibit 44, Ex. A. Shortly after filing their complaint, the

17

plaintiffs sought appointment of a receiver. Id., Ex. B. The defendants filed a motion to

18
19
20
21
22
23
24
25
26
27

asserted fraud (or attorneys’ fees) and further refused to order the liquidation of the Property...Nitsche
received only rescission damages.” Objection at 4-5. See also id., ¶16. In fact, in accordance with
Rule 46 of the Commercial Arbitration Rules of the AAA, the arbitrator did not issue a “reasoned”
award and made no legal or factual findings and the award was not based on any specific claim. See
ICC Final Award, dated July 21, 2016, at 1 (the “ICC Award”) Declaration of Thomas Burke (“Burke
Dec.”) at Ex A (attached hereto as Exhibit 43). Nitsche was awarded his full actual damages, and
there was ruling that Nitsche was entitled to contract damages only. Because punitive damages,
including legal fees, in a fraud case are discretionary, Koehler v. Packer Grp., Inc., 2016 IL App (1st)
142767, ¶ 132, 53 N.E.3d 218, 258, appeal denied, 60 N.E.3d 874 (Ill. 2016), denial of such damages
does not mean the arbitrator ruled Nitsche’s fraud claim had no merit. Further, neither Ara Macao’s
general partner nor Goguen were parties to the arbitration so there could not have been any finding as
to their conduct. The arbitration award is also silent as to why Nitsche’s request for liquidation of the
property in Belize was denied. Debtor’s conclusion that this was because the arbitrator ruled against
Nitsche on his fraud claim is unfounded, as the arbitrator’s decision could easily have been based on
any number of reasons, including, for example, that Ara Macao is not the owner of the property, or
that the arbitrator did not believe he had jurisdiction to grant such relief, or that such relief was not
necessary to make Nitsche whole.
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1

dismiss the complaint and to compel arbitration, and also opposed the motion to appoint the

2

receiver on the grounds that the plaintiffs were required to arbitrate their claims under the

3

documents governing their investments as limited partners. Id., Ex. C-D. The court ordered

4

the parties to arbitrate and entered an order staying the case and denying the receiver motion

5

“as moot.” Id., Ex. F. Denial of a motion as moot is not a decision “on the merits.” See, In re

6

Burrell, 415 F.3d 994, 998 (9th Cir. 2005) (If the controversy is moot, then the court lacks

7

jurisdiction to reach the merits).

8

Ironically, after materially misrepresenting to this Court what happened in the two

9

Illinois cases regarding the requests for receivers, Ara Macao proceeds (Objection, p. 5): (1)

10

to falsely state that one of Movants’ bankruptcy counsel was involved in Umbach’s and

11

Nitsche’s state court proceedings, when there is no overlap of counsel; (2) to accuse Movants

12

of hiding the state court proceedings even though the procedural denials of the prior receiver

13

requests are irrelevant; and (3) to suggest that Movants’ counsel violated ER 3.3 (candor

14

toward the tribunal) of the Rules of Professional Conduct. The only lack of candor has been

15

by Ara Macao’s management, which for years has misled creditors and investors.

16

IV.

CONCLUSION.

17

Movants respectfully request that the Court: (i) grant the Motion to Appoint a Trustee;

18

(ii) overrule the Objection; and (iii) grant such further relief as is just under the circumstances.

19

Movants reserve their right to apply for fees and costs associated with the involuntary petition

20

and this Motion.

21

DATED this 11th day of May, 2018.

22

THE LAW OFFICE OF WILLIAM J. FACTOR, LTD.
WILLIAM J. FACTOR
SARA E. LORBER
AND
ENGELMAN BERGER, P.C.

23
24
25

By

26
27
{0005784.0000/00859855.DOC / }
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1

COPY of the foregoing mailed or
th
2 e-mailed this 11 day of May, 2018, to:
Ara Macao Holdings, L.P.
c/o Paul Goguen
4 191 Lynx Drive
Sedona, AZ 86336
3

5

Christopher Pattock
6 UNITED STATES TRUSTEE'S OFFICE
Email: Christopher.j.pattock@usdoj.gov

Michael W. Carmel, Esq.
MICHAEL W. CARMEL LTD.
80 E. Columbus Ave.
Phoenix, AZ 85012
Email: michael@mcarmellaw.com

7

COPY of the foregoing mailed and/or e-mailed* this 11th day of May 2018, to:
(Email addresses for the following limited partners are not disclosed herein at the request of
9 Ara Macao but will be made available to the Court and parties upon request.)
8

ENGELMAN BERGER, P.C.

3636 North Central Avenue, Suite 700
Phoenix, Arizona 85012

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Thomas Adler*
1725 N Mohawk 2S
Chicago, IL 60614
Via email
Jerome M. Adler*
9040 The Lane
Naples FL 34109
Via email
LeeAnn Applegate*
American Estate Trust
515 E. 4500 S, G-200
Salt Lake City UT 84107
Via email
Robert & Erin Boselli*
211 Gold Dust Dr.
Edwards CO 81632
Via email
Joseph Camaioni
27575 Ferry Rd., Suite 101
Warrenville IL 60555

LIMITED PARTNERS:
Richard Adler Jr. Family Partnership*
1228 Pine St
Winnetka IL 60093
Via email
Francesco & Carla Alongi*
8606 Callie Ave.
Morton Grove IL 60053
Via Email
BHILRON Enterprises, LLC
Attn: Aaron David Leavitt
416 North Ada St.
Chicago IL 60622

William & Barbara Childs*
19 Oyster Reef Cove
Hilton Head Island, SC 29926
Via email
Lavonne Christensen
596 Larsmont Way
Two Harbors, MN 55616
Via email
Millennium Trust Cust IRA*
fbo Thomas and Sharon Colarusso
820 Jorie Blvd., Suite 420
Oakbrook IL 60523
Via email
{0005784.0000/00859855.DOC / }
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Vernon & Karen Buzek*
524 East Monterey Ave.
Schaumburg IL 60193
Via email
Joseph Camaioni*
3910 N. Richmond St.
Chicago, IL 60618
Via email
Lavonne Christensen*
23 Field Road
Silver Bay MN 55614
Coleman Chuen*
18834 North Wooddale Trail
Lake Villa IL 60046
Via email
Stan Czaplak*
1711 Frost Ln.
Naperville IL 60564
Via email
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Richard DeSalvo*
117 South Milwaukee, B6
Libertyville IL 60648
Via email
DPGN Investments, LLC *
Attn: Don Duncan
1211 S. Prairie Ave. #1202
Chicago, IL 60605
Via email

DPGN Investments, LLC
Attn: Dan Dorgan
1625 Prairie Ave.
Downers Grove IL 60515
Franciscans of St. Bonaventure*
Attn: Fr. Michael Zielke
6107 N. Kenmore Ave.
Chicago IL 60660
Via email

Christoper Franks*
34418 North Barberry Crt
Round Lake IL 60073
Via email
Millennium Trust Cust IRA
fbo Kimberly and Anthony Gagliano
820 Jorie Boulevard Suite 420
Oak Brook IL 60523
Millennium Trust Cust IRA
fbo Thomas Glad
820 Jorie Blvd., Suite 420
Oakbrook IL 60524
Philip & Sajini Goduco*
579 Longwood Dr.
Lake Forest IL 60045
Via email
Gustafson Real Estate Investments, LLC*
11044 Zumbrota Crt
Blaine MN 55449
Via email
Sundos Hamza*
29645 North Birch Ave.
Lake Bluff IL 60044
Via email
Carlton Harms*
23651 West Milton Road
Wauconda IL 60084
Via email

Kimberly & Anthony Gagliano*
846 Bisque Drive
Barrington Hills IL 60010
Via email
Maria Garrison*
1260 W Washington Blvd #508
Chicago IL 60607
Via email
Thomas & Lisa Glad*
1904 Egerton Crt
Woodridge IL 60517
Via email
Michael Goldstein*
208 Wellington Blvd.
West Palm Beach FL 33417
Via email
Maryanne Hamlin*
8690 Schoolhouse Pl.
Maineville OH 45039
Via email
Millennium Trust Cust IRA
fbo Sundos Hamza
820 Jorie Blvd., Suite 420
Oak Brook IL 60523
Millennium Trust Cust IRA*
fbo Emmanuel Hatz
820 Jorie Blvd., Suite 420
Oakbrook IL 60523
Via email
Mike Hayek*
600 Cinnamon Beach Way Apt # 534
Palm Coast, FL 32137
Via email
Eugene Ingles*
4537 Eleanor Drive
Long Grove IL 60047
Via email

Equity Trust Company*
Fbo Mike Hayek
1 Equity Way
Westlake OH 44145
Howard-Lehigh Corporation*
Attn: Bruce Weatherhead or Thomas Adler
6035 W. Gross Point Rd
Niles IL 60714
Via email
Millennium Trust Cust IRA
Fbo Eugene Ingles
820 Jorie Blvd., Suite 420
Oakbrook IL 60523
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16
17
18
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Margaret Brook Johnson*
6710 SW Montgomery Way
Wilsonville, OR 97070
Via Email
Joshua Kirley*
915 West Montana #16
Chicago IL 60614
Via email

Scott Karras*
13902 W. 180th Ave.
Lowell IN 46356
Via Email
KR Kapital*
c/o Geoff deSibert
N6998 Poplar Lane
Elkhorn WI 53121
Via email

Millennium Trust Cust IRA*
Fbo Scott Lamers
820 Jorie Blvd., Suite 420
Oak Brook IL 60523
Via email
Paul Landesman*
14602 Kimberly Circle
Tustin CA 92780
Via email
Steven Loe*
2815 Medicine Ridge Rd
Plymouth MN 55441
John & Sally Martin*
654 Garland Ave
Winnetka IL 60093
Millennium Trust Cust IRA
Fbo Debbie Maue
820 Jorie Blvd., Suite 420
Oak Brook IL 60523
Frank McLaughin
2825 Saint Dizier Dr.
Henderson, NV 89044

Christine Landauer*
14205 West Oak Ave.
Lake Forest IL 60045
Via email

Danton S. Mendell
6710 SW Montgomery Way
Wilsonville, OR 80112
Via email
Nels Erickson/Marjorie Michelin*
PO Box 51441
Sparks NV 89435
Via email
John Francis Mills Trust*
44 Polar Star Court
Eagle CO 81631
Via email
MMB LLC*
c/o Joseph Murbach
44 Polar Star Court
Eagle CO 81631
Via Email
{0005784.0000/00859855.DOC / }
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Paul Landesman
3217 Aegean Way
San Bruno, CA 94066
Steven Loe*
3225 W. Gulf Dr., #B102
Sanibel, FL 33957
John & Sally Martin*
1001 Meadow Rd.
Glencoe, IL 60022
Debbie Maue*
515 W. Belden Ave. #9
Chicago, IL 60523
Via Email
Trust Company of America Cust IRA*
Fbo Danton S. Mendell
7103 South Revere Parkway
Englewood CO 80112
Nels Erickson/Marjorie Michelin*
9900 Wilbur May Parkway #3203
Reno NV 89521
Anna Adler Mills Trust*
44 Polar Star Court
Eagle CO 81631
Via email
Millennium Trust Cust IRA*
Fbo Candis Mixon
820 Jorie Blvd., Suite 420
Oakbrook IL 60523
Via email
Janice Moen*
4587 RFD
Long Grove IL 60047
Via email
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Richard Muehlfelt
266 Center Street
Williams Bay WI 53191
Pike Family Trust*
2267 Knoll Crest Place
Westlake Village CA 91361
Via email
Mark A. Rabiej
2508 Orchard Beach Rd.
McHenry IL 60050
Mike Romito*
Millenium Trust Cust IRA
820 Jorie Blvd. #420
Oakbrook, IL 60523
Via email
Daniel & Susan Ross*
291 North Cambridge Crt
Grayslake IL 60030
Via email
Brandi Rudicil*
17970 NE 31st Ct., #4305
N. Miami Beach, FL 33160
Via email
Kenneth Rumph*
21 Kimberly Circle
Oak Brook IL 60523
Via email
Scott & Vicki Shamion*
W 302 N 8635 Woodland Dr.
Hartland WI 53029
Via email
Sibling Investment Group*
W 302 N 8635 Woodland Dr.
Hartland WI 53029
Steve & Andrea Soler*
551 Edens Ln.
Northfield IL 60093
Via email
Steven Stein
3112 Rivers Edge Cave
Virginia Beach VA 23452
Charles Schwab & Co. Cust. IRA*
Fbo Brian Anthony Svrusis
211 Main Street
San Francisco CA 94105
Bob & Debra Tronrud*
5430 South Cottonwood Ct.
Greenwood Village CO 80121
Via email
{0005784.0000/00859855.DOC / }

Case 3:18-bk-03615-PS

Greggory Phillips*
765 Royal Troon Court
Oconomoc WI 53066
Via email
Marsha Pruitt*
1749 N Wells St. #325
Chicago IL 60614
Via email
Lance & Kathleen Rendino*
26832 Westwood Dr.
Channon IL 60410
Via email
Sibling Investment Group*
c/o Shamco, Inc.
4128 US Hwy 2
Iron River, MI 49935
Via email
Brandi Rudicil*
6564 Chasewood Drive #27E
Jupiter FL 33458
Millennium Trust Cust IRA
Fbo Kenneth Rumph
820 Jorie Blvd., Suite 420
Oakbrook IL 60523
Gary Schmidt*
3827 Mandeville Ln.
Naperville IL 60564
Via email
Rajesh & Paru Sharma*
3111 Centennial Lane
Highland Park IL 60035
Via email
Susan Rosario
1130 Whittier Lane
Oconomowoc WI 53066
John R Steiger Trust*
1969 Palmgren Drive
Glenview IL 60025
Via email
Steven Stein*
3565 NW Clubside Cir.
Boca Raton, FL 33496
Via email
Brian Anthony Svrusis
2100 Broadmoor Ln.
Vernon Hills, IL 60061
Millennium Trust Cust IRA
Fbo Richard Umbach
820 Jorie Blvd., Suite 420
Oakbrook IL 60523
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Andrew Umbach*
2489 Bird Ln.
Batavia IL 60510
Via email
Millennium Trust Cust IRA
Fbo Keith Wexler
820 Jorie Blvd., Suite 420
Oakbrook IL 60523
Millennium Trust Cust IRA*
Fbo Christopher Widman
820 Jorie Blvd., Suite 420
Oakbrook IL 60524
Via email
Mary and Timothy Williamson*
2242 Sarazen Dr.
Vernon Hills, IL 60061
Via email
Peter R. Wolff*
PO Box 510
Glen Riddle Lima, PA 19037
Via email
Troy & Heidi Wondra*
N11498 East Lane
Lomira WI 53048
Via email
Gary Nitsche*
Via email
Karl Malerich*
Via email

Richard Umbach *
104 Baker Ct.
Naperville IL 60565
Via email
Keith Wexler*
5506 West 250 South
Russiaville, IN 46979
Via email
Millennium Trust Cust IRA
Fbo Mary and Timothy Williamson
820 Jorie Blvd., Suite 420
Oakbrook IL 60523
Ameritrade Clearing, Inc. Cust IRA*
Fbo Peter R. Wolff
1005 North Ameritrade Place
Bellevue NE 68005
Robert & Marie Wondra*
N11404 East Lane
Lomira WI 53048
Via email
Elmer & Deborah Zimmerman*
651 Pine View Pass
Lake Villa IL 60046
Via email
Richard Brown*
Via email

CONDOS & HOME SITE DEPOSITORS
Beckman
Camaioni/Hartrick/Minniti
102 Easy Street
c/o Minniti, Vince
Chapel Hill NC 27516
703 Gateshead
Naperville IL 60565
Juliann and Jose Canoura
Donald Duncan
3301 Midship Dr.
1625 Prairie Ave.
North Ft. Myers, FL 33903
Downers Grove IL 60515
Jeffrey Cerny
Marc Hoang
351 Radcliffe Way
1118 S. Garfield Ave. #101
Hinsdale IL 60521
Alhambra CA 91801
Richard Desalvo
Paul Landesman
781 S. Midlothian
14603 Kimberly Circle
Mundelein IL 60060
Tustin CA 92781
Clayton Hamilton
Robert Mitchell
6920 Robin Dr.
2348 W. Lincoln Rd
Seaford, DE 19973
Kokomo IN 46903
Thomas Kirkland
Kevin & Jennifer Pintar
14627 Edison Drive
815 Westminster Ln.
New Lenox IL 60451
Cranberry Township, PA 16006
Robert Mitchell
Gary & Meredith Savadove
2347 W. Lincoln Rd.
12800 NE 4th Street, Apt. MM126
Kokomo IN 46902
Vancover WA 98684
{0005784.0000/00859855.DOC / }

Case 3:18-bk-03615-PS

18
Doc 73 Filed 05/11/18 Entered 05/11/18 15:46:10
Main Document
Page 18 of 19

Desc

1
2
3
4
5
6
7
8
9

ENGELMAN BERGER, P.C.

3636 North Central Avenue, Suite 700
Phoenix, Arizona 85012

10
11
12
13
14
15
16
17
18
19
20
21

Adele & David Monroe
51 McKenzie Lake Crescent SE
Calgary Alberta T2Z-2P1
Canada
Richard Umbach
105 Baker Ct.
Naperville IL 60566

Michael Romito
21W241 Temple Dr
Itasca IL 60143

PURCHASERS SEEKING REFUNDS
Gerald Blumberg
Brad Ebel
8 Kingsley Road
104 Witman Way
Old Bridge NJ 8857
Macon GA 31210
Jessica & Gary Fraiser
Judith & Lewis Hodgins
295 Twin Meadows Road
201 Turquoise Creek Drive
Campbellsville KY 42718
Cary NC 27513
Richard & Soo-jin Lee
Wojciech & Violetta Niziolek
44 Goodwin Road
5144 W. Newport
Gilford NH 03249
Chicago IL 60641
Kris & Marzena Nowak
Juan Pedro Rodriguez & Rosa Garcia
104 W Ridge Ave.
1235 Prairie Ave. #1405
Prospect Heights, IL 60070
Chicago IL 60605
Tim & Alicia Song
Tony & Susan Sorrisso
380 Sunset Drive
1056 S. Norbury Ave.
Northfield IL 60093
Lombard IL 60148
Jeff & Donna Wallace
Gloria Innis & Earl McAloney
15727 Swanson Rd.
16821 57A Ave.
Sycamore, IL 60178
Surrey BC V358P2
CANADA
HOME SITE PURCHASERS - ACTIVE
Peter Townsley
Peter Townsley
877 166 Street
878 166 Street
Surrey BC V4A904
Surrey BC V4A905
CANADA
CANADA
Dr. Eugene Ingles
Keith Wexler
4538 Eleanor Drive
5507 W 250S Street
Long Grove IL 60048
Russiaville IN 46979
Lisa & Matt Bond
516 Ocean Palm Way
St. Augustine FL 32080q

22
23
24
25
26
27
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BELIZE
IN THE MATTER OF THE COMPANIES ACT

CHAPTER 250 SUBSTANTIVE LAWS OF BELIZE, 2000 ,-K 4, O • <T£

AND

IN THE MATTER OF THE TRANSFER OF SHARES EN

ARA MACAO DEVELOPMENT LTD

%(C-cC
1

f

Pf *

J* W«3
'' //

WE, 10VEST DEVELOPMENT LLC of 191 North Wacker Dr., Suite 2350, Chicago, IL

U.S.A. (hereinafter called the "Transferor") in consideration of the sum of One Dollar ($ 1 00)
DO HEREBY TRANSFER to PAUL GOGUEN of 191 North Wacker Dr., Suite 2350, Chicago.
EL 60606, U.S.A. (hereinafter called the "Transferee") 1 Share in the undertaking called ARA

MACAO DEVELOPMENT LTD. to hold unto the Transferee, subject to the several conditions
on which I hold the same immediately before the execution hereof; and L PAUL (jOGUEN of
191 North Wacker Dr., Suite 2350, Chicago, IL 60606, U.S.A., the Transferee, DO HEREBY

agree to accept and take the said shares subject to the conditions aforesaid.

.3

V\

Dated the 15th day of June, 2016.

SIGNED by the TRANSFEROR
In the presence of

)

)

PA

Nf PRESIDENT of

)
)

IOVESJ^MvA

\GEMENT INC., MANAGER of

IOVEST DE

LOPMENT LLC

SS

SIGNED by the TRANSFEREE

)

In the presence of

)
)
)

PAUL

S
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BELIZE
IN THE MATTER OF THE COMPANIES ACT
CHAPTER 250 SUBSTANTIVE LAWS OF BELIZE. 2000

AND

cl> *44 OS
f P

r

*

IN THE MATTER OF THE TRANSFER OF SHARES IN n *

ic-rc

55"

ARA MACAO DEVELOPMENT LTD

iH'jii*
WE, ARA MACAO HOLDINGS L P of 191 North Wacker Dr., Suite 2350, Chicago. IL 60606,
U.S.A. (hereinafter called the "Transferor") in consideration of the sum of Nine Hundred Ninety

Nine Dollars ($ 999.00) DO HEREBY TRANSFER to PAUL GOGUEN of 191 North Wacker
Dr., Suite 2350, Chicago, EL 60606, U.S.A. (hereinafter called the "Transferee") 999 Shares in

the undertaking called ARA MACAO DEVELOPMENT LTD. to hold unto the Transferee,

subject to the several conditions on which I hold the same immediately before the execution
hereof; and I, PAUL GOGUEN of 191 North Wacker Dr., Suite 2350, Chicago, IL 60606,
U.S.A., the Transferee, DO HEREBY agree to accept and take the said shares subject to the
conditions aforesaid.

\

Dated the 15th day of June, 2016.

SIGNED by the TRANSFEROR
In the presence of

)
)
)

)

PAUL

2N, PRESIDENT of

IOVE<

AGEMENT INC., MANAGER of
IOVEST DEVELOPMENT LLC, MANAGER of
ARA MACAO MANAGEMENT COMPANY LLC, GP of
ARA MACAO HOLDINGS L P

S

SIGNED by the TRANSFEREE
In the presence of

)
)
)
)

PAUL

W
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1
2

3

Scott B. Cohen, SBA #014377
Patrick A. Clisham, SBA #023 1 54

Engelman Berger, P.C.
3636 NORTH CENTRAL AVENUE, SUITE 700
PHOENIX, ARIZONA 85012

Ph: (602)271-9090

4

Fax: (602)222-4999
Email: sbc@cblawycrs.com
Email: pac@cblawycrs.com

5

6
7

William J. Factor, IL Bar #6205675
Sara E. Lorber, IL Bar #6229740
Law Office of William J. Factor, Ltd.
105 W. MADISON ST., SUITE 1500
CHICAGO, ILLINOIS 60602

8
9

Ph: (312) 878-6976
Fax: (847) 574-8233
Email: wfactor@wfactorlaw.com
Email: slorber@wfactorlaw.com

(Admitted Pro Hac Vice)

10
11

Attorneys for Petitioning Creditors

12

KB Partners, Inc., Christopher de Sibert,
Gary Nitsche, Daniel Dorgan, Richard Umbach
and Edgewater Resources, LLC

13
14

IN THE UNITED STATES BANKRUPTCY COURT

15

FOR THE DISTRICT OF ARIZONA

16

In re

17

Ara Macao Holdings, L.P.,

Case No. 3:18-bk-03615-PS

Chapter 1 1
Debtor.

18
19

DECLARATION OF THOMAS F. BURKE

20
21
22

23
24
25
26

27

Thomas F. Burke, Esq., being first duly sworn, on oath states and declares as follows:
1.

I am providing this Declaration as the facts set forth herein are within my personal

knowledge, and if called upon, I could and would testify as set forth herein.
2.

I am an attorney duly licensed to practice law in the State of Illinois. My ARDC

No. is 6185040. My business address is Thomas F. Burke, P.C., 53 W Jackson Blvd Ste 1441,
Chicago, IL 60604.
3.

I represented Gary Nitsche in connection with two arbitration proceedings against

{00116288}
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1

Ara Macao Holdings, L.P. ("Ara Macao") before the International Centre for Commercial

2

Arbitration ("ICCA), one of which was brought in connection with a deposit Mr. Nitsche made

3

on a condominium that was to be located in Belize and that Ara Macao never delivered (ICAA

4

Case No. 01-15-0003-7606, the "7606 Arbitration"), and another, in connection with Mr.

5

Nitsche's investment in Ara Macao as a limited partner (ICAA Case No. 01-15-0003-7607, the

6

"7607 Arbitration").

7

.

his full damages. A true and correct copy of the award entered in the 7606 Arbitration is

9

attached as Exhibit A and a true and correct copy of the award entered in the 7607 Arbitration

11

o. r<u
Q_

The arbitrator ruled in favor of Mr. Nitsche in both proceedings and awarded him

8

10
o
o

4.

is attached as Exhibit B.

5.

At the same time that I was representing Mr. Nitsche before the ICAA, I was also

•-

r- C/3

—

^ if °

2 B
£ <-§
z | <

12

representing Richard Brown in another arbitration proceeding against Ara Macao. Mr. Brown

13

also obtained an arbitration award against Ara Macao for full damages.

14

6.

Following entry of the arbitration awards in favor of Mr. Nitsche and Mr. Brown,

< 8 *

Z

UJ

U

_

c

D

15

I initiated three confirmation proceedings in the Circuit Court of Cook County, Illinois, which

16

were consolidated under Case No. 2016 CH 10026 (collectively, the "Confirmation Case").

a £

a z
z

QJ 5
fi

17

7.

On March 7, 2017, I filed a Motion to Appoint a Temporary Receiver in the

18

Confirmation Case on behalf of Mr. Nitsche and Mr. Brown (the "Trustee Motion").

19

and correct copy of the Trustee Motion is attached as Exhibit C.

20

8.

A true

Ara Macao filed an instanter motion to quash service in the Confirmation Case

21

(the "Motion to Quash"), and also filed an objection to the Trustee Motion (the "Objection"),

22

arguing among other things, that the court lacked jurisdiction over Ara Macao because of the

23

service issue. A true and correct copy of the Objection is attached as Exhibit D.

24

9.

On April 24, 2017, the parties appeared before the court.

I was present at the

25

hearing. At that time, the court held that Ara Macao had not been properly served with summons

26

in the Confirmation Case, granted the Motion to Quash, and denied the Trustee Motion because

27

the court did not have proper jurisdiction over Ara Macao. A true and correct copy of the April

{00116288}
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1

24, 2017 Order is attached as Exhibit E.

2

3

10.

There was no evidentiary hearing on the merits of the Trustee Motion and the

court did not make any findings with regard to the allegations contained in the Trustee Motion.

4

By:

5

(Thomas F. Burke, Esq.

6
7
8

9
10
•

o
o

.

<u

{J x>

11

a- •-

r5

r </) —

oi

' o

o 1?

as £ S

12

n

13

< S

z ~ <

14
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i r
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17

18
19
20
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22
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION
International Arbitration Tribunal

Gary Nitsche,
Claimant

Case #01-15-0003-7606

v.

Ara Macao Holdings, L.P.,
f/k/a Scarlet Macaw Resort, L.P.,

Respondent

FINAL AWARD

I, the undersigned Arbitrator, having been designated in accordance with the arbitration

agreement entered into between the above named parties signed by Claimant on July 29, 2007
and by Respondent on August 8, 2007, and having been duly sworn, and having conducted a
hearing on June 7, 2016 in Chicago II., and after consideration of all the evidence presented and

arguments of counsel, and the Post-Hearing Submissions, and because a reasoned award was not
requested in accordance with rule R-44 of the Construction Industry Arbitration Rules of the
AAA, as amended and in effect as of October 1, 2009 and Procedural Order No. 1 dated

September 1, 2015, do hereby award as follows:

1.

Within thirty (30) days from the date of transmittal of this Final Award to the parties, Ara
Macao Holdings, L.P., f7k/a/ Scarlet Macaw Resort, L.P., ("Respondent") shall pay

Gary Nitsche ("Claimant") the sum of $150,000.00.

TRUE COPY
INTERNATIONAL CENTRE FOR
l
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2.

The Respondent shall pay Claimant interest at the rate of 5% per annum, simple interest

on the principal amount of $150,000.00 calculated from February 3, 2015 to the date
paid.
3.

Claimant's request that Respondent be compelled to liquidate its land holdings or its

interest therein is DENIED.
4.

Claimant's request for an award of punitive damages is DENIED.

5.

Claimant's request for attorneys' fees is DENIED.

6.

The Administrative fees and expenses of the AAA totaling $3,000.00 are to be borne

$3,000.00 by Ara Macao Holdings, L.P. f/k/a Scarlet Macaw, L.P.. The Compensation
and expenses of Arbitrators totaling $5,125.90 are to be borne $5,125.90 by Ara Macao
Holdings, L.P. f/k/a Scarlet Macaw, L.P. Therefore, Ara Macao Holdings, L.P. f/k/a

Scarlet Macaw, L.P. has to pay Gary Nitsche, an amount of $8,125.90.
7.

This Final Award resolves all claims and disputes between the parties submitted to this
Arbitration.

I hereby certify that, for the purposes of Article I of the New York Convention of 1958 on
the Recognition and Enforcement of Foreign Arbitral Awards, this Final Award was made in
Chicago, Illinois, USA.

Di

•q^4i 7^
J. Frank McKenna, Arbitrator

2

Case 3:18-bk-03615-PS

Doc 73-1 Filed 05/11/18 Entered 05/11/18 15:46:10
Exhibit Exhibits 40 - 44 Page 14 of 182

Desc

Exhibit B
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION

International Arbitration Tribunal

Gar/ Nitsche,

Claimant
v.

Case #01-15-0003-7607

Ara Macao Holdings, L.P.,

Respondent

FINAL AWARD

I, the undersigned Arbitrator, having been designated in accordance with the arbitration
agreements entered into between the above named parties and dated March 16, 2005, May 24,
2006, December 18, 2006 and April 5, 2007, and having been duly sworn, and after a hearing

held on June 7-9, 2016 in Chicago II., and after consideration of all the evidence and arguments

of counsel, and the Post-Hearing Submissions, and because a reasoned award was not requested
in accordance with rule R-46 of the Commercial Arbitration Rules of the AAA, as amended and
in effect as of October 1, 2013 and Procedural Order No. 1 dated September 1, 2015, do hereby

Award as follows:

1.

Ara Macao Holdings, L.P. ("Respondent") shall pay Gary Nitsche ("Claimant") the

sum of $523,000.00.

2.

Claimant's claim for pre-award interest is DENIED .

TRUE COPY

INTERNATIONAL CENTRE FOR

DISPUTE RESOLUTION
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3.

Respondent shall pay Claimant interest on this Final Award at the Illinois statutory
rate for interest on verdicts and judgments from the thirty first day following

transmittal of this Final Award until payment.
4.

Claimant's claim for punitive damages is DENIED.

5.

Claimant's claim for attorneys' fees is DENIED.

6.

The Administrative fees and expenses of the AAA totaling $11 ,200.00 are to be
borne equally. The Compensation and expenses of Arbitrators totaling $6,652.15 are

to be borne equally. Therefore, Ara Macao Holdings, L.P. has to pay Gary Nitsche, an

amount of $8,926.08.
7-

This Final Award resolves all claims and disputes between the parties in connection
with this arbitration.

I hereby certify that, for the purposes of Article I of the New York Convention of 1958

on the Recognition and Enforcement of Foreign Arbitral Awards, this Final Award was
made in Chicago, Illinois, USA.

Date?

Z-lloK*

J. Frank McKenna, Arbitrator
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ELECTRONICALLY FILED
3/7/2017 8:30 AM

201 6-CH- 10026
CALENDAR: 06
PAGE 1 of 6
CIRCUIT COURT OF

IN THE CIRCUIT COURT OF COOK COUNTY, ILLI$Sf|K

m^nVvKTrlS' S

COUNTY DEPARTMENT, CHANCERY DIVISIO^LERMOROTTffY BROWN

Richard C. Brown

)
)
)
)

Plaintiff

)

v.

Ara Macao Holdings, L.P.
Defendant

Gary Nitsche

2016 CH 10026

)
)
)
)

)
1
Plaintiff

)
)
) No. 2016 CH 10029

v.

) Consolidated with 2016 CH 10026
Ara Macao Holdings, L.P.

Defendant

)
)
)
)
)

Gary Nitsche

)
)
Plaintiff

)

)
) No. 2016 CH 10030

v.

) Consolidated with 2016 CH 10026
Ara Macao Holdings, L.P.

Defendant

)
)
)
)
)

MOTION TO APPOINT A TEMPORARY RECEIVER
Now come the Plaintiffs, Richard C. Brown ("Brown") and Gary Nitsche ("Nitsche"), by
their attorney, Thomas F. Burke, P.C. and pursuant to 805 ILCS 5/12,50 move for an order
appointing James E. Sullivan as a temporary receiver for the following reasons;

Case 3:18-bk-03615-PS

Doc 73-1 Filed 05/11/18 Entered 05/11/18 15:46:10
Exhibit Exhibits 40 - 44 Page 19 of 182

Desc

Introduction

Plaintiffs Brown and Nitsche have obtained judgements against Holdings, L,P.
("Ara Macao"), which purchased land in Belize but has not yet taken title to the land.

Ara Macao officers arc fraudulently dissipating assets of the limited partnership for their
own benefit and have refused to allow Plaintiffs access to its books and records.

Plaintiffs judgements cannot be used in the Belize courts to compel Ara Macao to
liquidate the land because the land is not held in its name.

Plaintiffs seek the

appointment of a receiver who has authority to take control of the property, compel the
sale of the land and distribute the assets to all investors and interested parties.

Statement Of Facts

Q
tq
J

^ < g "O

82 o
u°°® ^
2—

!.

The Scarlet Macaw Resort, L.P. ("Scarlet Macaw") was an Illinois limited

.

partnership which was to develop 582 acres of beachfront property to consist of
residential

units,

retail space and

a marina in Belize, Central America.

to vest

_i

w

Development, LLC ("lovesf ') was the general partner of Scarlet Macaw. Scarlet Macaw
subsequently changed its name to the Ara Macao Holdings, L.P. in March of 2006.

2.

The Scarlet Macaw investment offering was to raise $8 million, which was

projected to be sufficient to acquire land for Phase 1 , an option for Phase II and III land,

build initial infrastructure and construct sufficient condominium units to achieve a
position of self-funding.

3.

On March 28, 2005 and January 12, 2005, Richard C. Brown ("Brown"),

individually and as trustee of the Richard C. Brown IRA, entered into a contractual
arrangement with Scarlet Macaw for himself and for his IRA to each purchase a !4 unit

Case 3:18-bk-03615-PS
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investment limited partnership unit in Scarlet Macaw for $50,000,00 each, for a total of
$100,000,00. The IRA ownership was subsequently transferred to Brown, individually.

4.

On July 29, 2007, Gary. Nitsche entered into a Purchase Agreement ("Condo

Purchase Agreement") with Scarlet Macaw for the purchase of a condominium unit, to be
constructed in Belize, Central America.

The purchase price for the unit was in the amount of

$419,200.00, payable in installments, with $150,000.00, due upon execution of the Agreement
and the balance of $269,200.00 to be paid in four equal installments upon completion of various

aspects of the condominium unit. Mr. Nitsche tendered a check for $150,000.00 payable to
lovest as an initial deposit to purchase the condominium unit.
5.

Q
LU

On March 16, 2005, Gary Nitsche purchased a unit interest in Scarlet Macaw for

d

£

*=

$1 00,000,00. On May 24, 2006, he purchased a two unit interest in Ara Macao for $200,000.00.

o 00 tc) 2

On April 5, 2007, Gary Nitsche purchased a fractional interest in Ara Macao for $23,000.00,

oig 3 ~

bringing the total to $523,000.00.

u
tti
-I
uq

6.

Ara Macao raised an additional $7,000,000.00 in capital through the sale of

additional condominium units and limited partnership interests, bringing the total to
$15,000,000.00, yet never acquired clear title to the 582 acre property. Ara Macao made its final

payment toward the $6,000,000.00 purchase price for the property on August 15, 2007, but did
not pay all applicable expenses, consisting of trust company expenses outstanding and property
taxes plus interest, to put title in its name.

Instead, title was held in escrow in the name of the

seller, McKinnon Belize Land and Development Limited. Ara Macao has dissipated assets and
has failed to develop the property pursuant to its Condominium Agreements and its Limited
Partnership Agreements.
7.

In May of 2013, lovest withdrew as the general partner of Ara Macao.
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The new general partner was Ara Macao Management Company, LLC ("AMMC"), a
Michigan Limited Liability company.

8.

On June 3, 20 15, Brown filed a claim relating to his limited partnership

interest and Nitsche filed two claims, one relating to his condominium purchase and one

relating to his limited partnership interests, with the American Arbitration Association
("AAA") against Ara Macao for Breach of Contract, Breach of Fiduciary Duty and

Fraud.

9

On April 21, 2016, AMMC withdrew as the general partner of Ara Macao.

(See attached Exhibit 1).

The Ara Macao Limited Partnership Agreement section

Q
u

J

^o§£

12.01(c) states that the partnership shall be dissolved upon the retirement/withdrawal of

the general partner unless within 90 days an election to continue is made (See attached
Exhibit 2).

§|I£

o
J
W

ARTICLE XII. DISSOLUTION AND TERMINATION

Events Causing Dissolution

Section 12.01. The Partnership shall be dissolved and terminated upon the occurrence of
the first of any of the following events:
(a)

The expiration of the term of the Partnership as specified in Section 1.05 hereof.

(b)

The decision by an extra majority vote (75%) of the Limited Partners to dissolve
and terminate the Partnership pursuant to Section 9.01 hereof.
(c)

The retirement, withdrawal, removal, adjudication of bankruptcy or insolvency, or
death of a General Partner unless within a period of ninety (90) days from the date of such event
the remaining General Partners, if any, or a majority in interest of the Limited Partners, elect to
continue the Partnership and a successor General Partner is elected by the Limited Partners as

provided in Section 9.01 hereof.
10.

Section 12.03 of the Ara Macao Limited Partnership Agreement defines
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the Ara Macao liquidation procedures.

Liquidation and Distribution of Partnership Assets
Section 12.03. Upon the dissolution and termination of the Partnership, the assets thereof
shall be liquidated as promptly as is consistent with obtaining the fair market value thereof, and
the proceeds therefrom to the extent sufficient therefore, together with assets distributed in kind

shall be applied and distributed in the following order:

(a)

To the payment of all debts and liabilities of the Partnership to creditors in the

order of priority provided by law, other than any loans or advances that may have been made by
any of the Partners to the Partnership, and to the expenses of liquidation.

(b)

To the establishment of any reserves which the General Partner or its successors

may deem reasonably necessary for any contingent or unforeseen liabilities or obligations of the
Partnership or of the General Partner arising out of or in connection with the Partnership. Such

reserves shall be paid into a trust to be held for the purpose of disbursing such reserves in
payment of any of the aforementioned contingencies, and, at the expiration of such period as the

Q

General Partner or its successors shall deem advisable, any remaining balance shall be

UJ

d

distributed in the manner hereinafter provided by this Section 12.03.
—; o o,

00 n!i

isfls

llil
hS"1

(c)

To the repayment of any loans or advances that may have been made by any of the

Partners to the Partnership, but if the amount available for such repayment shall be insufficient,

then pro rata on account thereof.

UJ

-J
UJ

(d)

Any balance then remaining shall be treated and distributed in the same manner as

provided in Articles I and IV hereof. Distributions pursuant to this Section 12.03 may be made
in cash and/or in kind as the General Partner at its sole discretion shall determine.

11.

AAA arbitration hearings were held on June 7th through June 9th, 2016 in

Chicago, Illinois on Brown's limited partnership investment and on Nitsche's limited
partnership investment and his condominium investment.

J. Frank McKenna, the

arbitrator, issued awards on July 21, 2016 in favor of Brown and Nitsche (See attached

Exhibit 3).

12.

The July 21, 2016 AAA arbitration awards were confirmed by this Court

on September 7, 2016. (See attached Exhibit 4).
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13.

According to Belize law, the judgements obtained by Brown and Nitscbe

against Ara Macao cannot be used in the Belize courts to compel Ara Macao to liquidate

the land because the land is not held in its name.

Plaintiffs have been advised that the

only way to compel the sale of the land is through a receiver that has authority to take

control of the property and distribute the assets to all investors and interested parties.

14.

James E. Sullivan is an attorney with 50 years of experience as a receiver,

in a variety of situations, with over 15 years experience as a Judge of the Circuit Court of

Cook County. (See attached Exhibit C).

Wherefore, for all of the above reasons, Richard Brown and Gary Nitsche request
2
'.U

that James E. Sullivan be appointed temporary receiver of the assets of Ara Macao

d

„0§£
f"i

Holdings, LP.

i O

Respectfully Submitted,
u

u

m

Attorney for the Plaintiffs

Thomas F. Burke, P.C, (#53020)
53 W. Jackson Blvd, Suite 1441
Chicago, 1L 60604
312/362-1300
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3/7/2017 8:30 AM

201 6-CH- 10026
CALENDAR: 06
PAGE 1 of 6
CIRCUIT COURT OF

IN THE CIRCUIT COURT OF COOK COUNTY, ILLI]^§^ COW^^LINOIS
COUNTY DEPARTMENT, CHANCERY DIVISIO^lerk DOROTHY BROWN

Richard Brown

)
)

Plaintiff

)
)
) No. 2016 CH 10026

v.

)

Ara Macao Holdings, L.P.

Defendant

Gary Nitsche

)
)
)
)

)
)
Plaintiff

>
)
) No. 2016 CH 10029

v.

) Consolidated with 2016 CH 10026
)
Ara Macao Holdings, L.P.

)

)
)
Defendant

)

Plaintiff

>
>

Gary Nitsche

)

)
) No. 2016 CH 10030

v.

) Consolidated with 2016 CH 10026
)
Ara Macao Holdings, L.P.

)
)

)
Defendant

)

ORDER APPOINTING A TEMPORARY RECEIVER
This matter having come before the Court on Plaintiffs Motion; and the Court being fully

advised of the premises;
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IT IS HEREBY ORDERED THAT:

James Sullivan is appointed as Temporary Equity Receiver ("Receiver"), for the
Defendant
other

and its affiliates and subsidiaries, and all funds, properties, premises, accounts and

assets

directly

or

indirectly

owned,

beneficially

individually or collectively, including, but not limited to,

or otherwise,

by the

Defendant,

real and personal property , for the

purpose of marshalling, preserving, accounting for and liquidating the assets that are subject to

this Order and directing, monitoring and supervising Defendant's activities in accordance with
the provisions of this Order set forth below.
IT IS FURTHER ORDERED that the Receiver shall be the agent of this Court in acting

as Receiver under this Order,
Q
LU

=1

I.

2o

< Q *©

-4

2

Powers ofReceiver
IT IS FURTHER ORDERED that the Receiver is directed and authorized to accomplish the

tc

following:

J
LL.

A. Take exclusive custody, control, and possession of all funds, property, and other assets in
the possession of, or under the control of the Defendant wherever situated that he has a
reasonable basis to believe is related to this action, and that is consistent with the Order
of Court. The Receiver will also take exclusive custody, control, and possession of all
personal and real property and other assets in the possession of, or under the control of
Defendant. The Receiver shall have full power to sue for, collect, receive and take
possession of all goods, chattels, rights, credits, moneys, effects, land, leases, books,

records,

work

papers,

and

records

of

accounts,

including

computer-maintained

information and digital data and other papers and documents of Defendant, including
documents related to personal or real property under the direction, possession, custody or
control of the Defendant;

B. The Receiver is authorized to enter and inspect the premises of any property of the
Defendant, including but not limited to premises to the extent not inconsistent with
ownership rights of third-parties located in Belize, Central America, and any and all other
premises under the control of Defendant with reasonable notice and take any documents
or other property related to this matter.
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C, Preserve, hold and manage all receivership assets, and perform all acts necessary to
preserve the value of those assets, in order to prevent any loss, damage or injury to
customers or clients;
D, Prevent the withdrawal or misapplication of funds entrusted to the Defendant,
and

otherwise protect the interests of customers or clients;
E,

Collect all money owed to the Defendant;
F, Initiate, defend, compromise, adjust, intervene in, dispose of, or become a party to
any
actions or proceedings is state, federal or foreign jurisdictions necessary to preserve or
increase the assets of the Defendant or to carry out his duties pursuant to this Order;
G, Choose, engage and employ attorney, accountants, appraisers, and other independen
t
contractors and technical specialists, as the Receiver deems advisable or necessary in the
performance of duties and responsibilities upon obtaining leave of this Court and
thereafter, only upon further order of this Court;
H, Issue subpoenas to obtain documents and records pertaining to the receivershi
p, and
conduct discovery in this action on behalf of the receivership estate;

I,

Open one or more bank accounts as designated depositories for funds of the Defendant.

The Receiver shall deposit all funds of the Defendant in such designated accounts and
shall make all payments and disbursements form the receivership estate from such
accounts;
o

J.

w

si§o

§Ss

Make payments and disbursements from the receivership estate that are necessary or
advisable for carrying out the directions of, or exercising the authority granted by, this
Order. The Receiver shall apply to the Court for prior approval of any payment of any
debt or obligation incurred by the Defendant proper to the date of entry of this Order,
except for payments that the Receiver deems necessary or advisable or secure assets for
the Defendant; and
II.

_i
w

Delivery to Receiver

IT IS FURTHER ORDERED that, immediately upon seivice of this Order upon it, Defendant
and any other person or entity served with a copy of this order shall, immediately or
within such time as permitted by the Receiver in writing, deliver over to the Receiver:
A. Possession and custody of all funds and all other assets including automobile, books,
real

estate, belonging to plaintiffs as described in the complaint;
B. Possession and custody of documents of the Defendant, not previously produced to
the
the plaintiffs, including but not limited to, all books and records of accounts, all financial
and accounting records, balance sheets, income statements (including monthly
statements, canceled checks, records of wire transfers, and check registers), client lists,
title documents and other papers;

C. Information identifying the accounts, properties or other assets or obligation of the
Defendant.
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D. Defendant shall deliver over to the Receiver a complete and accurate accounting
for the

period January 1, 2004 to the date of such accounting of all funds received by Defendant
from members of the public, all accounts in financial institutions into which customer
funds were directly or indirectly deposited and all funds owed to customers
.
Such
accounting shall be completed and delivered to the receiver within 30 days of this
Order.

III.
Cooperation with Receiver
IT IS FURTHER ORDERED that the Defendant and all other persons or entities
served

with a copy of this Order shall cooperate fully with and assist the Receiver
in the
performance of his duties subject to their appropriate assertion of the Fifth Amendme
nt
privilege against self-incrimination, and any other appropriate assertion of any other
privilege
or right.
Q
LU

This cooperation and assistance shall include, but not be limited to, providing any

information to the Receiver that the Receiver deems necessary to exercising the authority
and

d

discharging the responsibilities of the Receiver under this order; providing any password
< 6o J-

lls^

required to access any computer or electronic files in any medium; and advising all
persons
who owe money to the Defendant that ali debts should be paid directly to the Receiver.

w
w

IV.

Stay
IT IS FURTHER ORDERED that except by leave of the Court, during the pendency
of the

receivership ordered herein, the Defendant and all other persons and entities be and
hereby
are stated from taking any action to establish or enforce any claim, right or interest
for,
against, on behalf of, or in the name of the Defendant, the Receiver, receivership
assets, or
the Receiver's duly authorized agents acting in their capacities as such, including
but not
limited to, the following actions:
A. Commencing, prosecuting, litigating or enforcing any civil suit, except that actions
may be filed to toll any applicable statute of limitations;
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B. Accelerating the due date of any obligation or claimed obligation, enforcing any lien
upon, or taking or attempting to take possession of, or retaining possession of,
property of the Defendant or any property claimed by the Defendant or attempting to

foreclose, forfeit, alter or terminate any of the Defendants' interests in property,
whether such acts are part of a judicial proceeding or otherwise;

C. Using self-help or executing or issuing, or causing the execution or issuance of any
court attachment, subpoena, replevin, execution or other process for the purpose of
impounding or taking possession of or interfering with, or creating or enforcing a iicn
upon any property, wherever located, owed by or in the possession of the Defendant,

or the Receiver or any agent of the Receiver; and
D. Doing any act or thing to interfere with the Receiver taking control, possession or
management of the property subject to the receivership, or to in any way interfere

with the Receiver or the duties of the Receiver, or to interfere with interfere with the
exclusive jurisdiction of this Court over the property and assets of the Defendant.
This Paragraph does not stay the commencement or continuation of an action or
proceeding by a governmental or regulatory unit, such as the United States Attorney's
Office , to enforce such governmental or regulatory unit's police or regulatory power.
V.
a

Receiver's Report to the Court and Compensation

UJ

IT IS FURTHER ORDERED that the Receiver maintain written, accounts,

0i

itemizing receipts and expenditures, describing properties held or managed, and naming

the depositories of receivership funds; and, within ninety (90) days of being appointed

LU
-J

w

and periodically thereafter, as directed by the Court, file with the Court and serve on the

parties a report summarizing efforts to marshal and collect assets, administer the
receivership estate, and otherwise perform the duties mandated by this Order.
IT IS FURTHER ORDERD that the Receiver and all personnel hired by the
Receiver as herein authorized, including counsel to the

Receiver, are entitled to

reasonable compensation for the performance of duties pursuant to this Order and for the
cost of actual our-of-pocket expenses incurred by them for those services authorized by

this Order that when rendered were (1) reasonably likely to benefit the receivership estate
or (2) necessary to the administration of the estate. The receiver and all personnel hired

by the receiver shall be compensated solely out of funds now held by or in the possession
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or control of the receivership or which my in the future be received by the receivership.

The Receiver shall file with the Court and serve on the parties periodic requests for the
payment of such reasonable compensation, with the first such request filed no more than
ninety (90) days after the date of this Order and subsequent requests filed quarterly
thereafter.

The requests for compensation shall itemize the time and nature of services

rendered by the Receiver and all personnel hired by the Receiver. The Receiver shall not
increase the hourly rates used as the bases for such fee applications without prior
approval o f the Court.

VI.
No Bond
Q
uj

d

IT IS FURTHER ORDERED that the Receiver is appointed without bond.

VII.

Court Maintains Jurisdiction
IT IS FURTHER ORDERED that this Order shall remain in full force and

w
UJ

effect until further order of this Court, and that this Court retains jurisdiction of this
matter for all purposes.
ENTERED;

Dated;
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IN THE CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, CHANCERY DIVISIO^

Richard Brown

«fiT

)
)
)

Plaintiff

?

"* UUH0THy.-8Rpv7S—cm

>
v.

Ara Macao Holdings, L.P.

Defendant.

)
)
)
)
)

2016 CH 10026

.•«.r

i

Gary Nitsche

)
)
)
)

Plaintiff
v.

Ara Macao Holdings, L.P.

I

)

2016 CH 10029

)

Consolidated with 2016 CH 10026

)
)

Defendant.

)
!

Richard Brown

)
)

Plaintiff

)
)

v.

Ara Macao Holdings, L.P.
Defendant.

)

2016 CH 10030

)
)
)
)

Consolidated with 2016 CH 10026

DEFENDAN TS RESPONSE TO MOTION TO APPOINT TEMPORARY RECEIVER
NOW COMES Defendant ARA MACAO HOLDINGS, L.P. ("Ara Macao") through its
attorneys, Howard & Howard Attorneys PLLC and in Response to Plaintiffs Richard Brown and
Gary Nitsche (collectively "Plaintiffs") Motion to Appoint Temporary Receiver (the "Motion")

responds as follows:
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V

I.

THE COURT LACKS JURISDICTION OVER ARA MACAO
a.

Plaintiffs never served Ara Macao with Summons as required by the Illinois
Uniform Arbitration Act.
i

The Motions should be denied because this Court does not have jurisdiction to hear the

:
i

Motions. First, as more fully described in Ara Macao's Section 2-1401 Petition filed on March
16, 2017, Ara Macao was never served with summons in this case, as required by the Illinois
;

Uniform Arbitration Act. 71 OTLCS 5/15.

Ara Macao fully incorporates the arguments made in

its 2-1401 Petitions in this Response and continues to object this Court's jurisdiction over these
matters. More tellingly, Plaintiffs admit in their recently filed Motion to Amend Confirmation of

Arbitration Awards that they failed to properly serve Defendants in accordance with the Illinois
Uniform Arbitration Act.

Exhibit A.

;
;
:

I

Therefore, this Court does not, and never did have

jurisdiction over Ara Macao, and the Motions to Appoint Receivers should be denied for lack of

;

jurisdiction.
;

b.

This Court Lost Jurisdiction Over the Matter on October 8, 2016
i

Even if Ara Macao was properly served with Plaintiffs Motions to Confirm Arbitration
Awards (which it was not), final judgments were entered by this Court on September 7, 2016, as

Plaintiffs received a judgment on their Motions to Confirm Arbitration Awards filed on July 29,
2016. (See Ex. B to this Response). A civil ruling is final if it terminates the litigation and fixes

the parties' rights leaving only enforcement of the judgment. Palm v. 2800 Lake Shore Drive
Condominium Ass'n, 2013 IL 1 10505, |21.

In these cases, no other relief was sought by Plaintiffs except for confirmation of the
arbitration awards. Therefore, the September 7, 2016 Orders were final judgments on the merits.

Because final judgments were entered on September 7,2016, this Court lost jurisdiction over these
matters on October 8, 2016. 735 ILCS 5/2-1203: see also VC&M, Ltd. v. Andrews, 2013 IL
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114445, |43; Brewer v. National R.P.. Passenger Corp., 165 111, 2d 100, 105 (111. 1995). Finally,

Plaintiffs have done nothing to revest this Court with jurisdiction by initiating supplementary
proceedings, as allowed by the Illinois Code of Civil Procedure and Illinois Supreme Court Rules,

\

i

Therefore, even if this Court had jurisdiction over- Ara Macao at some point in the past (which Ara
i

Macao denies), this Court does not presently have jurisdiction to appoint a receiver over
Ara

i

Macao.
The Motions to Appoint Receivers should be denied because this Court has no jurisdiction

over these cases. Plaintiffs sought - and obtained - the relief they were seeking nearly six months

i

\
ago. This Court does not have the jurisdiction to grant Plaintiffs additional relief and their Motions

to Appoint Receivers should be denied.
II.

EVEN IF THE COURT COULD GRANT THE
TEMPORARY RECEIVER IS NOT WARRANTED.

i

I
\

RELIEF

REQUESTED,

A
f

Even if this Court was to ignore the gaping jurisdictional defects apparent from Plaintiffs'

i

<

own pleadings and motions, Plaintiffs' request for a temporary receiver should be denied.

i

The power to appoint a receiver over a corporate entity is "an extraordinary and drastic

5

remedy to be exercised with great caution." Poulakidas v. Charalidis, 68 Ill.App.3d 610, 613-614

J

(1st Dist. 1979); Lieb v. Toulin, Inc. 113 111. App. 3d 707, 71 8-719 (lsl Dist. 1983). This Court, as
a court of equity, has the power to appoint a receiver of a corporation only when conditions of
dissension, dispute, fraud or mismanagement exist, which make it impossible for the business
to

continue or to preserve its assets. Poulakidas, 68 Ill.App.3d at 613-614. That power should only
be exercised when "in cases of urgent necessity when there is a present danger to the interests
of

the investors, consisting of a serious suspension of the business and an imminent danger of waste
or dissipation of corporate assets," Id.
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i

Plaintiffs' motions are devoid of any facts that would warrant the appointment of a receiver.
Instead, Plaintiffs' motions are filled with unsubstantiated, unverified allegations against Ara
Macao and its general partner, none which are based on admissible facts. There are no affidavits

;

(
.

attached to the Motion to Appoint Receiver, nor are the bare bone allegations in the Motions

i

i

verified.

Rather, Plaintiffs simply attach what they call money judgments against Ara Macao

which contain no findings of fact nor do they make any suggestion that fraud, mismanagement or
dissipation of assets has or is currently occurring.

j

;
t

Ara Macao denies each and every
[

unsubstantiated allegation made by Plaintiffs.
Additionally, in order to obtain a receiver in a supplementary proceeding related to a

I
;
;

judgment, a judgment creditor must demonstrate that a judgment debtor is refusing to cooperate

with a previously issued citation to discover assets or is transferring money in violation of citation
s

to discover assets.

Bank ofAmerica, N.A. v. Freed, 2012 IL App (1st) 113178 ^[39. Here, no

f
j

citations were issued by Plaintiffs against Ara Macao and therefore no citations liens have been
violated.

Finally, the one allegation in Plaintiffs' Motions that could theoretically be confirmed via
:

public records is the supposed dissolution of Ara Macao's general partner. That dissolution — even

if true - would not necessarily warrant the appointment of a receiver. However, the dissolution
was filed by Ron Schultz, a person that had no authority to act on behalf of Ara Macao's general
partner. (See June 24, 2013 First Amendment to Operating Agreement removing Ron Shulz and
Edgewater Resources as manager, Exhibit C).

The unauthorized dissolution initiated by Ron

Schultz was recently reversed and as of the filing date of this Response, Ara Macao's general
partner is in good standing with the state of Michigan. Exhibit D. Therefore, there is no basis for

the appointment of a receiver over Ara Macao.
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V,"'.

1

WHEREFORE, Defendant Ara Macao Holdings, L.P. respectfully requests that (a) an
order be entered denying Plaintiffs' Motion to Appoint a Temporary Receiver and such other relief

as the Court deems equitable and just.
ARA MACAO HOLDINGS, L.F.
y i

/

/ ss

One ofitsattdrneys

\

HOWARD & HOWARD ATTORNEYS PLLC
FIRM ID: 46359
200 S. Michigan Ave. Ste. 1100
Chicago, Illinois 60604
(312) 456-3667

drubin@howardandhoward.com

1

4810-7077-0246, v. 1

i

/
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Exhibit E
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
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Judge Celia Gamrath

APR 24 2017
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Judge

J udge's No.

DOROTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
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1
2
3
4
5
6
7
8
9
10
11
12

SCOTT B. COHEN, SBA #014377
PATRICK A. CLISHAM, SBA #023154

ENGELMAN BERGER, P.C.

3636 NORTH CENTRAL AVENUE, SUITE 700
PHOENIX, ARIZONA 85012
_____________
Ph: (602) 271-9090
Fax: (602) 222-4999
Email: sbc@eblawyers.com
Email: pac@eblawyers.com
_____________

WILLIAM J. FACTOR, IL BAR #6205675
SARA E. LORBER, IL BAR #6229740

LAW OFFICE OF WILLIAM J. FACTOR, LTD.
105 W. MADISON ST., SUITE 1500
CHICAGO, ILLINOIS 60602
_____________
Ph: (312) 878-6976
Fax: (847) 574-8233
Email: wfactor@wfactorlaw.com
Email: slorber@wfactorlaw.com

(Admitted Pro Hac Vice)

Attorneys for Petitioning Creditors
KB Partners, Inc., Christopher de Sibert,
Gary Nitsche, Daniel Dorgan, Richard Umbach
and Edgewater Resources, LLC

13
14

IN THE UNITED STATES BANKRUPTCY COURT

15

FOR THE DISTRICT OF ARIZONA

16

In re

Case No. 3:18-bk-03615-PS

17

Ara Macao Holdings, L.P.,
Debtor.

18

Chapter 11

19

DECLARATION OF SARA E. LORBER

20
21

Sara E. Lorber, Esq., being first duly sworn, on oath states and declares as follows:

22

1.

23
24

I am providing this Declaration as the facts set forth herein are within my personal

knowledge, and if called upon, I could and would testify as set forth herein.
2.

I am an attorney duly licensed to practice law in the State of Illinois. My ARDC

25

No. is 6229740. I am partner with The Law Office of William J. Factor, Ltd. (“FactorLaw”),

26

one of the law firms representing the Petitioning Creditors in this case.

27

3.

Either I or employees of FactorLaw under my control and supervision either

{00116294}
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1

obtained true and correct copies of the following documents filed or entered on the docket in

2

the matter of John Francis Mills Trust et al. v. IoVest Development, LLC et al., Case No. 16

3

CH 06345 (Circuit Court of Cook County, Illinois):

4

a. Verified Complaint (Exhibit A), filed with the Court on May 6, 2016;

5

b. Verified

6
7

ENGELMAN BERGER, P.C.

3636 North Central Avenue, Suite 700
Phoenix, Arizona 85012

Appointment

of

Receiver

(“Receiver

Compel Arbitration (Exhibit C), filed with the Court on June 13, 2016;
d. Verified Response to Plaintiffs’ Verified Emergency Motion for Appointment of
Receiver (Exhibit D), filed with the Court on June 13, 2016;
e. Response to Motion to Dismiss and Compel Arbitration (Exhibit E), filed with the

12
13

for

c. Motion to Dismiss and Compel Arbitration, or in the Alternative, Stay Matter and

10
11

Motion

Motion”)(Exhibit B), filed with the Court on May 19, 2016;

8
9

Emergency

Court on June 20, 2016; and
f. Order, dated June 23, 2016, compelling arbitration, staying the case, denying the

14

Receiver Motion “as moot,” and granting certain other relief (Exhibit F).

15

By: /s/ Sara E. Lorber

16
17
18
19
20
21
22
23
24
25
26
27
{00116294}
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Exhibit A
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ELECTRONICALLY FILED
5/6/2016 12:25 PM
2016-CH-06345
CALENDAR: 1 1

PAGE 1 of 67
CIRCUIT COURT OF

IN THE CIRCUIT COURT OF COOK COUNTY,
CHANCERY DEPARTMENT

JOHN FRANCIS MILLS TRUST, A TRUST,
AMERICAN ESTATE & TRUST, LC FBO

)
)

RICHARD L UMBACH, and ROBERT G.

)

TRONRUD, individually and derivatively
on behalf of

)

ARA MACAO HOLDINGS, L.P.,
Plaintiff,
v.

CLERK DOROTHY BROWN

)
)
)
)
)
)
)
)
)

IOVEST DEVELOPMENT, LLC, ARA
MACAO MANAGEMENT COMPANY, LLC, )
IOVEST MANAGEMENT, INC., PAUL

GOGUEN, VINCE MINNITI, CHARLES
BARUFFI,

Defendants.

)
)
)
)
)

VERIFIED COMPLAINT FOR BREACH OF CONTRACT, TORTIOUS
INTERFERENCE WITH CONTRACT, BREACH OF FIDUCIARY DUTY, TORTIOUS
INDUCEMENT OF BREACH OF FIDUCIARY DUTY, FRAUDULENT
MISREPRESENTATION. CONVERSION AND NEGLIGENCE

Plaintiffs John Francis Mills Trust, a Trust, American Estate & Trust, LC FBO Richard

L. Umbach, and Robert G. Tronrud, individually and derivatively on behalf of Ara Macao

Holdings, L.P., ("AMH"), by and through their attorneys, Meltzer, Purtill & Stelle LLC, hereby
complains of Defendants ioVest Development, LLC, ARA Macao Management Company, LLC,

ioVest Management, Inc., Paul Goguen, Vince Minniti and Charles Baiuffi as follows:
1.

AMH is an Illinois limited partnership with its principal place of business in

Chicago, Illinois.

2.

John Francis Mills Trust, a Trust is a limited partner in AMH, and the beneficiary

of the trust, John Mills, is a resident of the state of Colorado.
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3.

American Estate & Trust, LC FBO Richard L Umbach, is a limited partner in

AMH, and the beneficiary of the trust is Richard Umbach, is a resident of Will County, Illinois.
4.

Robert G. Tronrud is a limited partner in AMH, and is a resident of the state of

Colorado.
5.

Defendant Ara Macao Management Company, LLC ("AMMC"), is a Michigan

limited liability company with its principal place of business in St. Joseph, Michigan. AMMC is
the current general partner of AMH.
6.

Defendant ioVest Development, LLC ("ID"), is an Illinois limited liability

company which, at most relevant times, had its principal place of business in Chicago, Illinois.
ID was previously the general partner for AMH, and is currently the managing member of
Q

AMMC.
Jlrtrt'O

5p~

7.

Defendant ioVest Management, Inc. ("IMI"), is an Illinois corporation which, at

UJ

o©

9

BiSSe.

m
u

.

.

.

most relevant times, had its principal place of business in Chicago, Illinois. IMI is the managing
member of ID.

uj

8.

Defendant Paul Goguen is ait individual who, at most relevant times, was a

resident of Illinois, but is now a resident of Arizona. At all relevant times, AMH, AMMC, ID
and IMI have been controlled and operated by Goguen.
9.

Defendant Vince Minniti is an individual who is a resident of Naperville,

Illinois. At all relevant times, Minniti has been a member in ID and has assisted Goguen in the
control of AMH, AMMC, ID and IMI.
10.

Defendant Charles Baruffi is an individual who is a resident of Gurnee, Illinois.

At all relevant times, Baruffi has been a member in ID and has assisted Goguen in the control
of IMC, AMMC, ID and IMI.

2

Case 3:18-bk-03615-PS

Doc 73-1 Filed 05/11/18 Entered 05/11/18 15:46:10
Exhibit Exhibits 40 - 44 Page 44 of 182

Desc

11.

Venue is proper in Cook County, Illinois because many of the defendants are

domiciled in the county and many ofthe actions complained of took place here.
12.

As the General Partners of AMH, first ID and then AMMC had sole and

exclusive control over AMH's finances.
13.

ID and AMMC could only operate through the actions of Goguen, with the

assistance of Minniti and Baruffi.

14.

AMH was formed to purchase a tract of undeveloped ocean-front land in

Placencia, Belize and develop it into a marina condominium community, (the "Property").
15.

A total of $15,826,763 was raised through the purchase of somewhere between

69 and 74 Limited Partnership Units, deposits for condominiums, and other sources.
o
UJ

16.
J £• ^ ©

AMH paid $6,686,200 in land acquisition costs to attempt to purchase the

Property from its former owner, but, as set forth below, title to the Property is still in the name
of the prior owner due to ID's and AMMC's failure to pay the transfer and property taxes on

-ssu
UJ

_J

the Property which now total approximately $450,000.00.

UJ

17.

Despite having an initial funding of $15,826,763, die Property is still vacant, title

is still in the name of the seller, and the project has run out of funds to proceed.
1 8.

Defendants, individually, and on behalf of AMH, have been and are being sued in

the Circuit Court of Cook County, Illinois by at least three investors in AMH for breach of
contract. At least one of the investors has obtained a $1 50,000 judgment against AMH.
1 9.

By virtue of their breaches of contract and breaches of fiduciary duty as set forth

herein, ID and AMMC have depleted and are continuing to deplete the assets of AMH to the
point where no reserve has been established, no funds remain to begin, let alone complete,
construction of the project, and debts exceed $1,000,000.00.

3
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20.

The assets of AMH are the special funds of the investors in AMH, including

Plaintiffs and the other Limited Partners.
21.

ID and AMMC, by failing to provide the required semi-annual and annual

Teports (as more fully set forth below), have wrongfully shut out the Limited Partners from the
operations of AMH
22.

The appointment of a receiver is necessary to preserve the status quo, and

irreparable harm will result to AMH if a receiver is not immediately appointed.
23.

Given the scale and nature of ID's and AMMC's ongoing wrongdoing, it is

- impossible for ID ad AMMC to act to preserve the assets of AMH
24.
:

Given the wrongful depletion of AMH's assets, the only way the remaining

Q
LU

assets can be preserved and the Property can be saved is through the appointment of a receiver.
.

-»«§;£
_!

<

25.

A chancery court has the right and duty to preserve the status quo of parties to a

— NO O LU

receivership proceeding until merits of controversy can be finally determined.
CJ

:

U

26.

The Limited Partners did not first make a demand on either ID or AMMC to

si
bring this suit on behalf of AMH because demand would have been futile - ID and AMMC are
die parties accused of wrongdoing.
COUNT I
BREACH OF CONTRACT AGAINST ID

27.

AMH realleges and incorporates by reference paragraphs 1 - 26 of this

Complaint as and for this paragraph 27 of Count I.
28.

On or about April 30, 2004, AMH (which was previously known as Scarlet

Macaw Resort, L.P.), created an initial Limited Partnership Agreement.
29.

On or about March 7, 2007, the Limited Partnership Agreement for AMH was

amended and restated ("Partnership Agreement"), and a true and accurate copy of the
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Partnership Agreement is attached hereto as Exhibit 1.

A fully-executed copy of the

Partnership Agreement is not available to AMH for the reasons set forth in the affidavit
attached hereto as Exhibit 3, pursuant to 735 ILCS 5/2-606.
30.

ID's rights and obligations, as General Partner, with respect to AMH and

AMH's Limited Partners, are governed by the Partnership Agreement.

31.

Pursuant to the terms of Section 10.02 of the Partnership Agreement, ID was

required to provide the Limited Partners of AMH with semi-annual reports containing: (1) a
balance sheet; (2) an income statement; (3) a cash flow statement; and (4) such other
information deemed necessary to advise Limited Partners of the affairs of the Partnership.
32.

Pursuant to the terms of Section 10.03 of the Partnership Agreement, ID was

a
UJ

required to provide the Limited Partners of AMH with annual reports containing: (1) a year>

* r-

end balance sheet prepared in accordance with GAAP; (2) a year-end income statement
= *OC) LU

o%±<

gi^
u

prepared in accordance with GAAP; (3) a year-end partners' equity statement prepared in
accordance with GAAP; (4) a year-end statement of changes in financial position prepared in

UJ

accordance with GAAP; (4) a year-end cash flow statement; (5) a report of the activities of the
Partnership for the year; (6) a report on distributions to the Limited Partners for the year

separately identifying distributions from: (a) cash flow from operations during the year; (b)
cash flow from operations during prior years; (c) proceeds from disposition of property and
investments; (d) proceeds from financing or refinancing of property; (e) lease payments on net

leases with builders and sellers; and (f) reserves from the proceeds of the offering of
Partnership Units; and (7) such other information deemed necessary to advise the Limited
Partners of the affairs of the Partnership.
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33.

ID has not provided the Limited Partners, including Plaintiffs, with either the

required semi-annual reports or the annual reports, despite demands.
34.

Plaintiffs, through their own independent efforts, and without the assistance of

either ID or AMMC, have recently obtained some financial records of AMH and ID that have
enabled them to discover some of the wrongdoing of Defendants.

35.

Pursuant to the terms of Section 7.02(d) of the Partnership Agreement of AMH,

ID was authorized to take an administrative fee equal to 1.5% of the Total Project Costs,
Exclusive of Marketing Fees (as defined therein).
36.

Since the execution of the Partnership Agreement, ID has improperly taken

funds from AMH far in excess of the authorized administrative fee.
Q
UJ

37.

In fact, based upon AMH's recent review of some of company's books and

>- ^ Tf r-

»/> ft"* \C

©

Igi*
r

records, it is apparent that ID has improperly and unjustifiably taken at least $1,968,650 from
AMH's funds over and above the authorized administrative fee.

>

UJ

38.

Pursuant to the terms of Section 6.05 of the Partnership Agreement of AMH, ID

UJ

was authorized to reimburse itself for out of pocket expenses "incurred in the organization of
the Partnership and the offering of Units," and out of pocket expenses incurred "in connection
with the administration of the Partnership," for items "falling under the category of overhead."
39.

Since the execution of the Partnership Agreement, ID has improperly taken

funds from AMH far in excess of the authorized reimbursements.
40.

In fact, based upon AMH's recent review of some of the books and records of

the company, it is apparent that ED has improperly and unjustifiably reimbursed itself a total of
$756,758, which amount is well in excess of the authorized expenses.
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41.

Included within the wrongfully taken funds are thousands and thousands of

dollars which ID has caused to be paid directly and personally to Goguen, Minniti and Baruffi.

42.

ID, as the general partner of AMH, had no authorization or reason of any kind

under the Partnership Agreement to make any payments from AMH directly to Goguen,
Minniti or Baruffi.

43.

Pursuant to the terms of Section 6.03(c), ID was required to maintain a reserve

of at least 5% of the total equity capital contributions. Given the initial equity investment of
$14,849,319, ID was required to maintain a reserve of at least $742,465.95.
44.

Pursuant to Section 6.05 of the Partnership Agreement, ID was required to pay

the expenses of AMH from AMH's funds.
2
-U

45.

On or about March 30, 2016, Plaintiffs learned that, despite ID's obligations to

>- ®" 2 rJ

*** ^

maintain a reserve and to pay expenses, ID has not paid the transfer and property taxes for the
U-K'—
7

LC
> f—\

§§§*
1L)
-J

Property such that the Property is not titled in the name of the AMH or any AMH-related
entity, but remains in the name of the seller of the Property.

_L1

46.

ID's actions, in taking funds far in excess of the authorized administrative fee

and expense reimbursements, making payments directly to Goguen, Minniti and Baruffi,

failing to maintain a reserve, failing to send semi-annual reports, failing to send annual reports,
and failing to pay the expenses necessary to put title to the Property in the name of AMH or an
AMH-related entity, are in breach of its obligations to AMH under the Partnership Agreement.

47.

Plaintiffs have performed all their obligations under the Partnership Agreement.

48.

AMH and the other plaintiffs have been damaged as a result of ID's breach of

contract in an amount in excess of $2,700,000.
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WHEREFORE, Plaintiffs pray that this Court appoint a receiver to manage AMH and
enter judgment in its favor and against ID in an amount to be determined at trial, plus costs,
and award Plaintiffs such other relief as this Court deems just and proper.
COUNT II

BREACH OF CONTRACT AGAINST AMMC
49.

AMH realleges and incorporates by reference paragraphs 1 - 27 of this

Complaint as and for this paragraph 49 of Count H.

50.

On or about December 1, 2013, the Partnership Agreement for AMH was again

amended and restated (the "First Amendment"), and a true and accurate copy of the First
Amendment is attached hereto as Exhibit 2. A fully executed copy of the First Amendment is
not available to AMH for the reasons set forth in the affidavit attached hereto as Exhibit 3,

a
jj

: =

>

v

r-

_j <n to \»

<§I°

pursuant to 735 ILCS 5/2-606.

51.

Pursuant to the First Amendment, AMMC became the General Partner of AMH.

52.

AMMC's rights and obligations with respect to AMH are governed by the

§3S§
y

u

U

Partnership Agreement as modified by the First Amendment.

53.

Pursuant to the terms of Section 10.02 of the Partnership Agreement, AMMC

was required to provide the Limited Partners of AMH with semi-annual reports containing: (1)
a balance sheet; (2) an income statement; (3) a cash flow statement; and (4) such other
information deemed necessary to advise Limited Partners of the affairs of the Partnership.
54.

Pursuant to die terms of Section 10.03 of the Partnership Agreement, AMMC

was required to provide the Limited Partners of AMH with annual reports containing: (1) a
year-end balance sheet prepared in accordance with GAAP; (2) a year-end income statement

prepared in accordance with GAAP; (3) a year-end partners' equity statement prepared in

accordance with GAAP; (4) a year-end statement of changes in financial position prepared in
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accordance with GAAP; (4) a year-end cash flow statement; (5) a report of the activities of the
Partnership for the year; (6) a report on distributions to the Limited Partners for the year

separately identifying distributions from: (a) cash flow from operations during the year; (b)

cash flow from operations during prior years; (c) proceeds from disposition of property and
investments; (d) proceeds from financing or refinancing of property; (e) lease payments on net

leases with builders and sellers; and (f) reserves from the proceeds of the offering of
Partnership Units; and (7) such other information deemed necessary to advise the Limited
Partners of the affairs of the Partnership.

55.

AMMC has not provided the Limited Partners, including Plaintiffs, with either

the required semi-annual reports or the annual reports, despite demands.
o
LU

_1

56.

->-

t-

J

O

Plaintiffs, through their own independent efforts, and without the assistance of
#

either ID or AMMC, have recently obtained some financial records of AMH and ID that have
U ""SB ^

LU
•

_)

Is

enabled them to discover the wrongdoing of Defendants.
57.

Pursuant to the terms of Section 6.03(c), AMMC was required to maintain a

LU

reserve of at least 5% of the total equity capital contributions.

Given the initial equity

investment of $14,849,319, AMMC was required to maintain a reserve of at least $742,465.95.

58.

Pursuant to Section 6.05 of the Partnership Agreement, AMMC was required to

pay the expenses of AMH from AMH's funds.
59.

On or about March 30, 2016, Plaintiffs learned that, despite AMMC's

obligations to maintain a reserve and to pay expenses, AMMC has not paid the transfer and

property taxes for the Property such that the Property is not titled in the name of the AMH or
any AMH-related entity, but remains in the name of the seller of the Property.
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60.

Pursuant to the terms of Exhibit C to the First Amendment, AMMC was

authorized to take an administrative fee equal to 3.0% of the Total Project Costs, exclusive of

Marketing Fees (as defined in the Partnership Agreement).
61.

Upon information and belief, since the execution of the Partnership Agreement,

AMMC has improperly taken funds from AMH far in excess of the authorized administrative
fee.

62.

Pursuant to the terms of Section 6.05 of the Partnership Agreement of AMH,

AMMC was authorized to reimburse itself for out of pocket expenses "incurred in the
organization of the Partnership and the offering of Units," and out of pocket expenses incurred
"in connection with die administration of the Partnership," for items "falling under the
Q
U
_!

category of overhead."

dais
<<s

HZ

63.

Upon information and belief, since the execution of the Partnership Agreement,

S2

§§2o

AMMC has improperly taken funds from AMH far in excess of the authorized

u

reimbursements.

ILl

LU

64.

AMMC's actions in failing to maintain a reserve, failing to send semi-annual

reports, failing to send annual reports, failing to pay the expenses necessary to put title to the

Property in the name of AMH or AMH-related entity, and, upon information and belief, taking
funds far in excess of the authorized administrative fee and expense reimbursements, are in
breach of AMMC's obligations to AMH under the Partnership Agreement and the First
Amendment.

65.

Plaintiffs have performed all their obligations under the Partnership Agreement

and the First Amendment.
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66.

Plaintiffs have been damaged as a result of AMMC's breach of contract in an

amount in excess of $2,700,000.
WHEREFORE, Plaintiffs pray that this Court appoint a receiver to manage AMH and

enter judgment in its favor and against AMMC in an amount to be determined at trial, plus
costs, and award Plaintiffs such other relief as this Court deems just and proper.
COUNT IH

TORTIOUS INTERFERENCE WITH CONTRACT AGAINST GOGUEN AND IMI
67.

AMH realleges and incorporates by reference paragraphs 1 - 48 of Count I and

49 through 66 of Count II as and foT this paragraph 67 of Count III as though fully set forth
herein.
Q

68.

LL]

>

S

Partnership Agreement between AMH

and

ID, and the Partnership

Agreement and First Amendment between AMH and AMMC are valid and enforceable.

69.

h §1 S &

The

At all relevant times, based on Goguen's control and operation of ID, AMMC,

and IMI, Goguen had knowledge of the Partnership Agreement and the First Amendment and

( > *o
o
_i
m

knowledge of ID's and AMMC's obligations to AMH thereunder.

70.

At all relevant times, based on Goguen's control and operation of ID, AMMC and

IMI, IMI had knowledge of the Partnership Agreement and First Amendment and knowledge of
ID's and AMMC's obligations to AMH thereunder.

71 .

With full knowledge of the Partnership Agreement and First Amendment, Goguen

and IMI intentionally, willfully and maliciously solicited, induced and caused ID and AMMC to

breach the Partnership Agreement and First Amendment by: (i) failing to maintain a reserve of

at least five percent of total equity; (ii) failing to send semi-annual reports to the Limited
Partners of AMH; (iii) failing to send annual reports to the Limited Partners of AMH; (iv)

failing to pay the expenses necessary to put title to the Property in the name of AMH or AMH-
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related entity; (v) taking funds from AMH which were in excess of the administrative fee and
expense reimbursements authorized by die Partnership Agreement and First Amendment and to
which ID and AMMC had no lawful entitlement; and (vi) making payments directly to Goguen,
Minniti and Baruffi to which they had no lawful entitlement.
72.

Plaintiffs have suffered damages as a result of Goguen's and IMTs actions in an

amount in excess of $2,700,000.
WHEREFORE, Plaintiffs respectfully pray that this Court:

A.

Order Goguen and IMI to pay Plaintiffs an amount to be proven at trial; and

B.

Award Plaintiffs all costs which it incurs in this proceeding, as well as such other

relief as this Court deems just and proper.
Q
.

COUNT IV

JJ
_i

BREACH OF FIDUCIARY DUTY AGAINST ID AND AMMC

73.

0S^o

AMH realleges and incorporates by reference paragraphs 1 - 48 of Count I and

paragraphs 50 - 66 of Count II as and for this paragraph 73 of Count IV as though fully set

gSS*
(J

U!

forth herein.

Itl

74.

By virtue of their status as the- General Partners of AMH, and pursuant to Section

6.03(d) of the Partnership Agreement, the provisions of 805 ILCS 215/408, and common law, ID
and AMMC each had a fiduciary duty of fidelity and undivided loyalty to AMH pursuant to

which ID and AMMC were: (i) required to act solely for the benefit of AMH in all matters
relating to the business and interests of AMH; and (ii) prohibited from using any assets of AMH
for their own advantage and to the detriment of AMH.

75.

The foregoing actions by ID and AMMC while each was the General Partner of

AMH, i.e. failing to maintain a reserve, failing to send semi-annual reports, failing to send
annual reports, failing to pay the expenses necessary to put title to the Property in the name of
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AMH or AMH-related entity, and, upon information and belief, taking funds far in excess of
the authorized administrative fee and expense reimbursements, and making payments directly
to Goguen, Minniti and Baruffi, were breaches of ID's and AMMC's fiduciary duty to AMH.
76.

Under Illinois law, AMH is entitled to recover all compensation and the value of

all benefits provided by AMH to ID and AMMC during the period of their breach of their
fiduciary duty to AMH.

77.

In addition, AMH is entitled to recover from ID and AMMC all funds that it has

lost and will continue to lose as a result of ID's and AMMC's breaches of their fiduciary
duties, including but not limited to the funds ID and AMMC took from AMH in excess of
those authorized by the Partnership Agreement, totaling at least $2,700,000.
Q
(U

78.

Ills
j

^ o

As a result of ID's and AMMC's breaches of their fiduciary duties, Plaintiffs have

has suffered damages in excess of $2,700,000.

5-=O ta
— «

z

WHEREFORE, Plaintiffs respectfully pray that this Court:

rs ^ ^ w

A.

ill
_!
O)

Order ID and AMMC to account to Plaintiffs for and disgorge to AMH all

compensation and the value of all benefits that each received from AMH from die date each first
breached its fiduciary duty to AMH through the date of trial;

Order ID and AMMC to account to Plaintiffs for and disgorge to AMH any and
all compensation, revenues, profits or other monies derived by ID and AMMC, directly or
B.

indirectly, from their breaches of their fiduciary duties;
C.
Order ID and AMMC to reimburse Plaintiffs for all other damages they have
suffered as a result of ID and AMMC's breaches of their fiduciary duties, including but not
limited to the lost revenues, profits and other monies which AMH would have received but for
ID's and AMMC's unlawful conduct;
D.

Impose a constructive trust on the assets of ID and AMMC for the benefit of

E.

Appoint a receiver to manage AMH; and

AMH;

F.
Award Plaintiffs all costs which it incurs in this proceeding, as well as such other
relief as this Court deems just and proper.
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COUNT V

TORTIOUS INDUCEMENT OF BREACH OF FIDUCIARY DUTY
AGAINST IMI, GOGUEN, MINNITI AND BARUFFI

79.

AMH realleges and incorporates by reference paragraphs 1 - 78 of Count IV as

and for this paragraph 79 of Count V as though fully set forth herein.
80.

At all relevant times, based on Goguen's control and operation of ED, AMMC,

and IMI, Goguen had knowledge of ID's and AMMC's fiduciary duty to AMH.
81.

At all relevant times, based on Goguen's control and operation of ID, AMMC,

and IMI, IMI had knowledge of ID's and AMMC's fiduciary duty to AMH.
82.
Q

wrongfully diverted and dispersed AMH's funds.

LU

83.
.

_3

aZ
hU
LU
—i
LU

At all relevant times, based on Minniti's and Baruffi's involvement in ID,

o

: 6-^
S
.

Thus, it was Goguen, through his control of ID, AMMC and IMI, who

Minniti and Baruffi had knowledge of ID's and AMMC's fiduciary duty to AMH.
84.

By virtue of the foregoing acts, IMI, Goguen, Minniti and Baruffi conspired with

ID and AMMC and knowingly participated in and induced ID's and AMMC's breaches of their
fiduciary duties with the intent to obtain a benefit for themselves and ID and AMMC, namely the
proceeds wrongfully diverted and dispersed from AMH, and the funds paid directly to Goguen,
Minniti and Baruffi.
85.

As such, IMI, Goguen, Minniti and Baruffi are liable to AMH for ID's and

AMMC's breaches of their fiduciary duties to AMH.

86.

As a result of IMI, Goguen, Minniti and Baruffi tortious inducement of ID's and

AMMC's breaches of their fiduciary duties to AMH, AMH has suffered damages in an amount
in excess of $2,700,000.
WHEREFORE, Plaintiffs respectfully pray that this Court:
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A,

Order IMI, Goguen, Minniti and Baruffi to pay to AMH all compensation and the

value of all benefits that they and ID and AMMC received from AMH from the date ID and
AMMC first breached their fiduciary duties to AMH through the date of trial;
B.

Order IMI, Goguen, Minniti and Baruffi to pay to AMH any and all

compensation, revenues, profits or other monies derived by them or ID or AMMC, directly or
indirectly, from ID and AMMC's breaches of their fiduciary duties;
Order IMI, Goguen, Minniti and Baruffi to reimburse Plaintiffs for all other
damages they have suffered as a result of ID's and AMMC's breaches of their fiduciary duties to
C.

AMH, including but not limited to the lost revenues, profits and other monies which AMH
would have received but for the unlawful conduct of Goguen, Minniti, Baruffi, IMI, ID and
AMMC;
D.

Impose a constructive trust on the assets of IMI, Goguen, Minniti and Baruffi for

the benefit of AMH;

E.
Q
UJ
-J

<3p

Appoint a receiver for AMH; and

Award AMH all costs which it incurs in this proceeding, as well as such other and
F.
additional relief as this Court deems just and proper.
COUNT VI
FRAUDULENT MISREPRESENTATION AGAINST ID, AMMC AND GOGUEN

"IsSg
87.

AMH realleges and incorporates by reference paragraphs 1 - 76 of the Count V as

hi
a

and for this paragraph 87 of Count VI as though fully set forth herein.
88.

Throughout the course of ID's and AMMC's management of AMH, Goguen, ID

and AMMC have issued K-l tax forms, and occasionally prepared and presented a few financial
reports for AMH to the Limited Partners of AMH which falsely characterized and reported
Goguen's, ID's and AMMC's misappropriation of AMH's funds.

89.

Had ID, AMMC and Goguen properly issued K-l tax forms and properly

prepared and presented financial statements for AMH to the Limited Partners of AMH, AMH

would have been altered to the fact of ID's, AMMC's and Goguen's misappropriation of funds.
90.

Goguen, ID and AMMC knew that the representations they made to AMH in the

K-ls and the financial reports were false at the time that they made them.
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91.

Goguen, ID and AMMC made the representations to AMH in the K-ls and

financial reports to cause AMH to rely on the misrepresentations so that: (i) AMH would not

discover ID's and AMMC's wrongful actions as General Partners of AMH; (ii) AMH would
continue to retain ID and then AMMC as General Partner; and (iii) ID, AMMC and Goguen
could continue to wrongfully divert and disperse AMH's funds.
92.

In addition, on December 12, 2012, Goguen and ID sent a project status

memorandum ("Memorandum") to all of the limited partners in AMH stating that "we still own
the Property free and clear." A true and accurate copy of the Memorandum is attached hereto as
Exhibit 4.
93.

On or about March 30, 2016, Plaintiffs received a copy of a letter from an

o
tu

' -j

attorney in Belize to Goguen that disclosed that AMH has never been in title to the Property and
^

that it will cost AMH approximately $450,000 in past due transfer and property taxes in order to

oo^o

actually take title to the Property. A true and accurate copy of the letter is attached hereto as

u

Exhibit 5.

LU

94.

Goguen and ID knew that the representation they made to AMH in the

Memorandum as to the ownership of the Property was false at the time that they made it.
95.

Goguen and ID made the representation to AMH in the Memorandum as to the

ownership of the Property to cause AMH to rely on the misrepresentations so that: (i) AMH
would not discover ID's wrongful actions as General Partner of AMH; (ii) AMH would continue

to retain ID as General Partner; and (iii) ID and Goguen could continue to wrongfully divert and
disperse AMH's funds.
96.

To its detriment, AMH did, in fact, rely on ID's, AMMC's and Goguen's

representations in the K-ls, the financial reports and the Memorandum such that AMH continued
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to retain ID and then AMMC as General Partner and did not discover ID's, AMMC's and

Goguen's wrongful actions until much later, thereby enabling ID, AMMC and Goguen to
continue to wrongfully divert and disperse AMH's funds.
97.

As a result. Plaintiffs have suffered damages in an amount in excess of

$2,700,000.
WHEREFORE, Plaintiffs pray that this Court appoint a receiver to manage AMH and
enter judgment in their favor and against Defendants ID, AMMC and Goguen in an amount to be

proven at trial, plus interest, costs, plus such other relief as this Court deems just and proper.
COUNT vn

CONVERSION AGAINST ID, IMI, AMMC, GOGUEN, MINNITI AND BARUFFI

98.

Q
UJ

In

AMH realleges and incorporates by reference paragraphs 1 - 97 of Count VI as

and for this paragraph 99 of Count VII as though fully set forth herein.

<2Jr-

O
™ —
- ^0

99.

By virtue of the foregoing conduct, in talcing AMH's funds for their own benefit,

hH ^

ID, IMI, AMMC, Goguen, Minniti and Baruffi have assumed and asserted unauthorized and

UJ
_J
UJ

wrongful control, domain and usage over funds belonging to AMH, the immediate possession of

which AMH is absolutely and unconditionally entitled.
100.

ID, IMI, AMMC, Goguen, Minniti and Baruffi have wrongfully misappropriated,

converted and retained AMH's funds for their own benefit and have refused to return such funds
to AMH despite demand, and should be required to disgorge all such funds immediately to
AMH.
101.

AMH seeks an accounting from ID, IMI, AMMC, Goguen, Minniti and Baruffi,

the imposition of a constructive trust upon all funds and other assets of AMH in the possession
of ID, IMI, AMMC, Goguen, Minniti and Baruffi, and the appointment of a receiver for AMH.
WHEREFORE, Plaintiffs respectfully pray that this Court:
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A.

Order ID, IMI, AMMC, Goguen, Miimiti and Baruffi to account for and

disgorge to AMH any and all of AMH's funds and other assets which they wrongfully converted
to their own use, and for all damages sustained by AMH by reason of the actions complained of
herein;
B.

Impose a constructive trust on the assets of ID, AMMC, Goguen, Minniti

and Baruffi for die benefit of AMH;
C.

Appoint a receiver for AMH; and

D.

Award Plaintiffs all costs which they incur in this proceeding, as well as

such other Mid additional relief as this Court deems just and proper.

a

Samuel G. Harrod IV

JOHN FRANCIS MILLS TRUST, A TRUST,

MELTZER, PURTILL & STELLE LLC

AMERICAN ESTATE & TRUST, LC FBO

1 5 1 5 E. Woodfield Road, Suite 250

RICHARD L. UMBACH, ROBERT G.

Schaumburg, Illinois 60173

TRONRUD, individually and derivatively on

(847)330-2418

behalf of ARA MACAO HOLDINGS, L.P.

sharrod@mpslaw.com

Attorney No. 33682

/

r

>2*
By:

L
e of their Attorneys

0184429I.docx

hj
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VERIFICATION

Under penalties as provided by law pursuant to Section 1-109 of the Illinois Code of
Civil Procedure, the undersigned certifies that fite statements set forth in this instrument are true

and correct, except as to matters therein stated to be on information and belief and as to such
matters the undersigned certifies that it verily believes the same to be true.
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XL Amended & Restated Limited Partnership Agreement
NOTICE
NEITHER ARA MACAO HOLDINGS, L.P., NOR THE PARTNERSHIP UNITS
THEREIN HAVE BEEN OR WILL BE
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, THE INVESTMEN
T COMPANY ACT OF 1940, AS

AMENDED, OR THE SECURITIES LAWS OF ANY OF THE STATES OF THE UNITED
STATES.

THE OFFERING OF

SUCH PARTNERSHIP UNITS IS REING MADE IN RELIANCE UPON AN EXEMPTION
FROM THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT OF 1933, AS AMENDED, FOR OFFERS
AND SALES OF SECURITIES
WHICH DO NOT INVOLVE ANY PUBLIC OFFERING. AND ANALOGOUS EXEMPTION
S UNDER STATE SECURITIES
LAWS.
THE DELIVERY OF THIS LIMITED PARTNERSHIP AGREEMENT SHALL NOT CONSTITUTE
AN OFFER TO SELL OR THE

SOLICITATION

OF AN

OFFER TO BUY NOR SHALL THERE BE ANY OFFER,

SOLICITATION

OR SALE OF

PARTNERSHIP UNITS IN ARA MACAO HOLDINGS, L.P. IN ANY JURISDICTION IN
WHICH SUCH OFFER, SOLICITATION
OR SALE IS NOT AUTHORIZED OR TO ANY PERSON TO WHOM IT IS
UNLAWFUL TO MAKE SUCH OFFER,
SOLICITATION OR SALE.

THESE SECURITIES ARE SUBJECT TO RESTRICTIONS ON TRANSFERA
BILITY AND RESALE, MAY NOT BE
TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER THE SECURITIES
ACT OF 1933, AS AMENDED, AND
APPLICABLE STATE SECURITIES LAWS PURSUANT TO REGISTRATION OR EXEMPTION
THEREFROM AND MAY
NOT BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN ACCORDANCE
WITH THE REQUIREMENTS AND
CONDITIONS SET FORTH IN THIS LIMITED PARTNERSHIP AGREEMENT.

THIS AMENDED & RESTATED LIMITED PARTNERSHIP AGREEMENT is made
as of this 5th day of
March, 2007, by and among IOVEST DEVELOPMENT, L.L.C., an Illinois limited
liability company, and those
persons executing this Agreement as limited partners, herein referred to collectively as
"Limited Partners".
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WHEREAS, the partes hereto desire to form a Limited Partnership under the laws
of the State of Illinois

for the purposes set forth herein;

WHEREAS, the parties hereto entered into, and agreed to be bound by, that certain
Limited Partnership

Agreement dated on or about April 30 2004 (the "Initial Limited Partnership Agreement" );
and,

WHEREAS, the parties hereto now wish to amend and restate the Initial Limited Partnership
Agreement
in accordance with the terms and conditions hereafter set forth.

NOW THEREFORE, for good and valuable consideration, receipt of which is hereby
acknowledged, the
undersigned do hereby establish this Limited Partnership on the terms and conditions hereinafter
set forth:

ARTICLE I, FORMATION OF PARTNERSHIP
Organization
Section 1.01.
The parties hereto hereby form a limited partnership, herein called the "Partnership
",
pursuant to the Revised Uniform Limited Partnership Act as enacted in the State of Illinois.
Name of Partnership

Section 1.02.
The name of the Partnership shall hereafter be "Ara Macao Holdings, L.P.", or such other
name as the General Partner may, in Its sole discretion, hereinafter select.
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Place of Business
Section 1.03.
The principal place of business of the Partnership shall hereafter be 191 North Wacker
Drive, Suite 2350, Chicago, Illinois 60606, or at such other place as may from time
to time be determined by the
General Partner after ten (10) days' written notice of such change has been given to each
Limited Partner.
Purpose of Partnership
Section 1.04.
The purpose of the Partnership is to acquire, develop, and sell a residential
and
commercial planned unit resort development situated on an approximately 600 acre
land parcel commonly known
as The Plantation subdivision on the Placencia Peninsula in the District of Stann
Creek in the country of Belize,
Central America and more particularly described on 1he exhibit attached hereto and
marked "Exhibit A".
Term of Partnership

Section 1.05.

The term of this Partnership shall commence upon the execution of this Agreement and

the filing of the Certificate of Limited Partnership as hereinafter provided, and shall
continue until April 30, 2022,

unless terminated prior to that date as hereinafter provided.

Title to Property

Section 1.06.
Title to all property of this Partnership, both real and personal, shall be acquired,
held,
and conveyed in the name of the Partnership or for the benefit of the Partnership
, except for such temporary
arrangements as are permitted by Section 8.03 hereof.

ARTICLE II. PARTNERS
Q

General Partner

aj

E 21

Section 2.01.

>-

J

J Ci

£

5 o General Partner, and, except as specifically provided or permitted by this Agreement; no substitute of ihe General
Partner shall become

<2 3j

y

IOVEST DEVELOPMENT, L.L.C., an Illinois limited liability company, shall be the sole

General Partner of this Partnership. No other person or organization shall be admitted to the Partnership
as a
a General Partner in this Partnership.

Limited Partners
U <n
LiJ

w

Section 2.02.
The names and addresses of the Limited Partners, including the signature pages
of each
, Limited Partner admitted to the Partnership after the date of this Agreement shall be
set forth and attached hereto
as "Exhibit B".
Admission of Limited Partners

Section 2.03.
The General Partner may admit as additional Limited Partners to the Partnership through
the sale of Partnership Units as defined and provided for in Article III hereof.
Persons who subscribe for
Partnership Units subsequent to the date of the Agreement shall be admitted
as Limited Partners of the
Partnership not later than the last day of the calendar month following the month
in which the subscriptions of
such persons are accepted by the Partnership. No action or consent by the Limited
Partners shall be required for
the admission of additional Limited Partners pursuant to this Section 2.03. No
person shall be admitted as a
Limited Partner who has not executed and filed with the Partnership the subscription
form specified in any private

offering memorandum of the Partnership and used in connection with the private offering,
together with such other

documents and instruments as the General Partner may deem necessary or desirable
to effect such admissions,

including, but not limited to, the written acceptance and adoption by such person of
the provisions of this
Agreement and the execution, acknowledgement, and delivery to the Genera! Partners
of a power of attorney in
form and substance as described in Section 13.01 hereof.

ARTICLE III. CAPITAL CONTRIBUTIONS & CAPITAL ACCOUNTS

General Partner
Section 3.01.
General Partner.

The General Partner shall not be required to make a capital contribution in its capacity
as
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Limited Partners

Section 3.02.
Each Limited Partner shall make a capital contribution of $100,000 for each Partnership
Unit in this Partnership in accordance with this Article ill, provided however, fractional
portions of Partnership
Units may be sold at the sole discretion of the General Partner.

Private Offering of Partnership Units
Section 3.03.
(a) The General Partner may offer for sale limited partnership interests defined as "Partnership
Units" on
a private placement basis pursuant to an exemption from the registration requiremen
ts of the Securities and
Exchange Act of 1933. On and as of the date of this Agreement, the Genera! Partner
has sold 69 Partnership
Units and admitted 69 Limited Partners pursuant to the terms and conditions of that certain
Confidential Offering
Memorandum initially dated April, ,2004, and amended on January, 2005 (the
"Initial Offering"). The General
Partner may admit additional Limited Partners pursuant to the terms and conditions
of that certain Confidential
Offering Memorandum dated March 2007 (the "Memorandum"), as the same may be
amended from time to time

by the General Partner (the "Subsequent Offering"). The Partnership shall attempt
to raise capital by offering and
selling up to 75 Partnership Unite, including Partnership Units purchased prior
to the date of this Agreement,
having an aggregate cash value of $7,500,000.
Each Partnership Unit shall be non-assessable and shall
represent a capital contribution of $100,000, which shall be payable only in cash
and not in exchange tor real
property or other non-cash assets. In addition, the Partnership may sell up to
150 condominium units with
incentive pricing requiring an initial payment of $150,000 or $75,000 per unit, as
more fully described in the
Memorandum, for additional equity proceeds of up to $18,750,000. In the General
Partner's sole discretion,

additional incentive priced condominium units may be sold with a proportionate
reduction in the sale of

Q
u

—
^ e. g rj if

d £j

°

Partnership Units being sold pursuant to the Subsequent Offering in order to
achieve total targeted capital of
$26,250,000. in such event, the unsold Partnership Units shall be retained by the General
Partner, subject to the

Curative Allocation provisions of Section 4.04 beiow.

(b) The

General Partner acknowledges the receipt of total proceeds from the sale of Partnership Units
u'WS through the date of this Agreement of $6,977,000, and additional proceeds of $4,200,000
through the sale of 28

Condominium Units. All proceeds collected from the sale of Partnership Units after
the date of this Agreement

9 Q s < shall be deposited directly into an operating account of the Partnership or one or more other accounts established
«a' by the General
w

Partner for the benefit of the Partnership. The General Partner reserves the right
to accept or

reject Subscription Agreements from prospective Subscribers for any reason.

w

No Interest on Capital Contributions

Section 3.04.

No Interest shall be paid on any capital contribution.
No Additional Contributions Required

Section 3.05.
Under no circumstances shall any Partner be required to advance or contribute
any
additional funds to the Partnership, other than as specifically set forth herein.
Withdrawal of Capital

Section 3.06.
No Partner shall have any right to withdraw or make a demand for withdrawal of any
such
partner's capital contribution until the full and complete winding up and liquidation of
the Partnership pursuant to
Section 12.03 of this Agreement and the requirements of the Revised Uniform Limited
Partnership Ad

Capital Accounts
Section 3.07
A Capitol Account shall be maintained for each Partner in accordance with tax accounting
principles and the Internal Revenue Code, Each Partner's Capital Account will be:

(a) increased by the amount of cash and the fair market value of any property contributed
to the Partnership
as shown on the books of the Partnership, and by such Partner's share of Partnership
profits in accordance with
Article IV, and
(b) decreased by the amount of cash and the Partnership's fair market value of property
distributed to such
Partner as shown on the books of the Partnership and such Partner's share of Partnership
losses in accordance with
Article IV.
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ARTICLE IV. ALLOCATIONS OF INCOME AND LOSS
Allocation Among Partners
Section 4.01.
Ttia income, gains, losses, deductions, and credits of the Partnership shall be determined
at the end of the Partnership fiscal year. Any income, gains, losses, deductions, and credits of the Partnership for
purposes of Sections 702 and 704 of the Internal Revenue Code, as now or hereafter amended, shall be
allocated among the Partners to their Capital Accounts as follows:
(a) One hundred percent (1 00%) to the Limited Partners in accordance with their respective percentage
interests in the Partnership, until the total cumulative distributions to the Limited Partners equal their capital
contribution to the Partnership;

(b) Thereafter, seventy-five percent (75%) to the Limited Partners in accordance with their respective
percentage interests in the Partnership, and twenty-five percent (25%) to the General Partner, until the total
cumulative distributions to the Limited Partners equal twice their capita! contribution to the Partnership; and

(c) Thereafter, fifty percent (50%) to the Limited Partners in accordance with their respective percentage
interests in the Partnership and fifty percent (50%) to the General Partner, provided however, that the Limited
Partners shall be entitled to receive a curative allocation out of the General Partner's share, equal to the total Lost
Profits, if any, determined in accordance with Section 4.04 below.
The liability of each Limited Partner for any tosses suffered by the Partnership shall not exceed the amount of that

Limited Partner's capital contribution to the Partnership.
Allocation Among Limited Partners
Q

Section 4.02.

U_)

d

E2

>

J

All allocations made to the Limited Partners for any fiscal year pursuant to Section 4.01

sha" k® apportioned among them according to the ratio which the number of Partnership Units owned by each of
£ them on the last day of such year bears to the number of Partnership Units owned by all Limited Partners at such
§ o iime- excePt ^at: (1 ) any Partnership Unit issued by the Partnership during such year shall be deemed for such

u—5

PurP°ses only as a fractional Partnership Unit based on the number of calendar months during such year

following receipt by the Partnership of the subscription for such Partnership Unit, with all subscriptions received

^ during a month being deemed for such purpose to have been received

the first day of the month; and (2)
p ^5 ^ a. allocations made with respect to any Partnership Unit transferred duringonsuch
year shall be prorated between the
u
55
transferor
and the transferee on the basis of the number of calendar months during such year that such
LU
w

Partnership Unit was held by each of them, with the effective date of the transfer for such purpose being
determined as provided in Section 11.02 hereof.

Special Allocation to General Partner

Section 4.03.
Notwithstanding the foregoing, if there is a final determination that any payment to the
General Partner for any fees described in Article 7 hereof tor any year or years are not deductible for tax

purposes, the gross profits (without deductions) for such year shall be specially allocated pro rata to the Genera!
Partner or affiliate of the Genera! Partner receiving such distributions or other payments, until the gross profits so
allocated equal the total amount of such payments.

Curative Allocation to Limited Partners
Section 4.04. In the event that the General Partner increases the number of Incentive priced
condominiums units sold as provided for in Section 3.03(a) above and simultaneously reduces the number of
Partnership Units sold, the General Partner shall be entitled to retain the unsold Partnership Units, provided that
the Limited Partners shall be entitled to receive a curative allocation as provided in Section 4.01(c) of Its share of
the Lost Profits, as hereafter defined. For purposes of this Agreement the term "Lost Profits" shall be defined as
the aggregate difference between the Pre-construction Incentive Pricing and the Published Price for each

additional incentive priced condominium unit sold over 50. For purposes of this section the Pre-construction
Incentive Pricing and the Published Prices set forth on page 27 of the Memorandum dated December, 2005, shall
be used to determine the curative allocation provided for in this Section regardless of any changes to such prices
hereafter.
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ARTICLE V. DISTRIBUTIONS
Meaning of "Cash Available for Distribution"

Section 5.01 .

The cash available for distribution shall consist of the Partnership cash flow less

adequate reserves for the obligations and anticipated expenditures of the Partnership. The term "cash flow," as
used herein, means cash funds received by the Partnership from its operations and activities, without deduction

for depreciation, but after deducting cash funds used to pay or provide for the payment of debt service, capital
improvements, replacements, and operating expenses of the Partnership's property.
Frequency and Proportion of Distributions

Section 5.02.

The General Partner shall distribute the cash available for distribution, as defined in

Section 5.01 hereof, annually or more often as shall be determined in the sole discretion of the General Partner.

Such distributions shall be made in the same manner and with the same rights and preferences as set forth in
Section 4.01 hereof.
Net Proceeds of Sales, Financing, and Refinancing
Section 5,03.
The General Partner may, in its sole discretion, distribute among the Partners the net
proceeds resulting from the refinancing of any mortgage on, or the sale, exchange, condemnation (or similar
eminent domain taking), casualty, or other disposition of any asset of the Partnership, in the following order
of
priority:
(a) To the payment of all debts and liabilities of the Partnership;
(b) To the establishment of any reserves which the General Partner deems necessary to provide for any
contingent or unforeseen liabilities of the Partnership; provided, however, that at the expiration of such reasonable
period of time as the General Partner deems advisable, any remaining balance of such reserves established
hereunder shall be distributed in the manner provided in this Section; and

c
LU

d
>-

<3 S

(c) Any remaining balance being distributed shall be distributed to the Partners in accordance with the

applicable provisions of Sections 4.01 and 4,02 hereof.

< 2
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ARTICLE VI. MANAGEMENT AND INVESTMENT
Management

(J VI

u
-i
UJ

Section 6.01.
The General Partner shall conduct the business of the Partnership, devoting such time
thereto as it, in its sole discretion, shali determine to be necessary to manage the Partnership business and

affairs in an efficient manner.

Powers of General Partner
Section 6.02.

The General Partner shall have full charge of overall management, conduct, and
operation of the Partnership in all respects and in all matters, and shall have the authority to act on behalf of the
Partnership in all matters respecting the Partnership, its business and its property, and shall possess, without
limiting the foregoing in any manner, authority to:

(a)

Subject to any limitations otherwise set forth in this Agreement, deal in any Partnership assets,

whether real property or personalty, including, but not by way of limitation, exercise of the right to acquire,
by
purchase or lease, real and personal property for the Partnership; develop and construct improvements on real
property; substitute for subject Property, other property with similar characteristics and having equal or greater
value and/or development potential; make construction loans to the developers thereof to the extent permitted
by

law; sell, exchange, or convey title to, and grant options for sale of, all or any portion of the Partnership property,
including any mortgage or leasehold interest or other realty or personalty, which may be acquired by the
Partnership; lease all or any portion of the Partnership property without limit as to the term thereof; borrow money
and as security therefore encumber aii or any part of the Partnership property, obtain financing secured by
mortgages or deeds of trust placed on the Partnership property or repay same in whole or in part; and increase,
modify, consolidate, or extend any financing secured by a mortgage or deed of trust placed on tile Partnership
property.

Employ or engage from time to time, at the expense of the Partnership, persons to render the
(b)
types of services generally needed to accomplish the Partnership purposes, including but not limited to,
architects, engineers, developers, accountants, bookkeepers, attorneys, and real estate, Insurance, and mortgage
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loan brokers. Employment of such Persons by the General Partner shall be
on such terms and for such
reasonable compensation as are in accordance with generally accepted business practices.

(c)

Open, maintain, and close bank accounts and draw checks and other orders for the payment
of

(d)

Take such actions and incur such expenses on behalf of the Partnership as may be
necessary or

money.

advisable in connection with the conduct of the affairs of the Partnership.

(e)
Enter into, make, and perform contracts, agreements, and other undertaking
s, Including
agreements, undertakings and transactions with the General Partner or any of its
affiliates, provided that any such
agreements, undertakings, or transactions shall be on terms competitive
with similar transactions between
unrelated parties;
(f)

Make reasonable and necessary expenditures for the repair and improvement of
real estate held

by the Partnership and take all actions reasonably necessary for the maintenance, operation,
and management

thereof;

(g)
Procure and maintain, at the expense of the Partnership, such insurance coverage
for public
liability, fire and casualty, and any and all other insurance coverage necessary or appropriate
to the business of

the Partnership, in such amounts and of such types as shall be determined from
time to time;

(h)

Invest Partnership funds awaiting investment in real estate;

(i)

Submit any Information required to be submitted to any government agency in connection
with

this Partnership and any securities issued by it, including, but not limited to, reports
and statements required to be

distributed to the Limited Partners;
Q

(j)
Possess and exercise all of the rights and powers of General Partners as more
particularly
provided by the Revised Uniform Limited Partnership Act, except to the extent that
any such rights may be limited
or restricted by the express provisions of this Agreement;

U

J

u< ^ in ^
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(k)
Execute, acknowledge, and deliver any and a!! instruments and take such other
steps as are
necessary to effectuate the foregoing.

liS8

Investment Policies and Limitations
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Section 6.03.
The General Partner shall
management and operation of the Partnership:

observe the following policies in connection with the

(a)
Pending initial investment of its funds, or to provide a source from which to meet contingencie
s,
the Partnership may temporarily invest its funds in short term, highly liquid investments
where there is appropriate
, safety of principal, such as government obligations, bank certificates of deposit, short-term
debt obligations, and
interest-bearing accounts.
(b)
The maximum amount of aggregate indebtedness which may be incurred by the Partnership
shall
be ninety percent (90%) of the total fair market value of all Partnership real property
on a combined basis. In no
event shall an "all-inclusive" or "wrap-around" note, mortgage, or deed of trust be used
to finance the purchase of

real property by the Partnership, except where: (1) the General Partner shall not receive
interest on the amount of
the underlying encumbrance; (2) the Partnership shall receive credit on its obligation
under the all-including note

for payments made directly on the underlying encumbrance; and (3) an established
collection agent shall collect

payments thereon and make disbursements therefrom to the holder of the underlying
encumbrance prior to
making any disbursement to the holder of the all-inclusive note, unless all payments
on the underlying note are to
be made directly to the Partnership.

(c)
Where non-reoourse loans are made to the Partnership, the creditor, as a result of
making such
loan, may not acquire an interest in the profits, capital, or assets of the Partnership
, other than as a secured
creditor or pursuant to agreements relating to the management of the Partnership
's real property.
(d)
The General Partner shall exercise its fiduciary duty for the safekeeping and use of
all funds and
assets of the Partnership, whether or not in its immediate possession or control, and
shall not employ, or permit
another to employ, such funds or assets in any manner except for the exclusive benefit
of the Partnership.
(e)

The Partnership shall maintain reasonable reserves for normal repairs, replacemen
ts, working

capital, and contingencies in an amount equal to at least five percent (5%) of the total
equity capital contributions.
In the event expenditures are made from this reserve, operating revenue shall be allocated
to such reserve to the
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extent necessary to maintain the foregoing level. The General Partner in its sole discretion may
from time to time

maintain working capital reserves of a larger amount, if deemed necessary for Partnership purposes.

The Partnership shall not invest in general partnerships or joint ventures which own or lease real
(f)
property, except where the Partnership acquires a controlling interest therein and no duplicate
property
management or other fees are paid.

(9)

Investments by the Partnership in limited partnership interests

prohibited.

of other partnerships are

(h)
The Genera! Partner shall not, without the prior written consent of all Limited Partners: (1) do
any
act in contravention of this Agreement; (2) do any act which would make it impossible to carry
on the ordinary
business of the Partnership; (3) confess a judgment against the Partnership; (4) possess Partnership
assets in its

own, name or assign its right in specific partnership assets, for other than a Partnership purpose; or (5)
admit any

other Person as a General Partner, except as specifically permitted by the terms of this Agreement.
Loans to Partnership

Section 6.04.
(a) The Partnership may from time to time borrow such amounts from such persons,
including the Partners, on such security and payable on such terms as the General Partner may determine,

subject to any restrictions or limitations imposed by any federal or state law or regulation or contained
in this or
any other provision of this Agreement In connection with any such borrowing, the General Partner
shall use its
best efforts to obtain the most favorable terms available to the Partnership.
If the General Partner, or any Limited Partner, shall, with the prior consent of the General Partner,
(b)
make any loan or loans to the Partnership, or advance any money on its behalf, the amount of
any such loan or

advance shall not be deemed to be an additional capital contribution by the lending Partner or entitle
LU

j

^
d

such

lending Partner to an increase in his share of the distributions of the Partnership, or subject such
Partner to any
greater proportion of the losses which the Partnership may sustain. The amount of any such loan or
advance shall

a

be a debt due from the Partnership to such lending Partner, repayable upon such terms and conditions
and

S 5 bearing interest at such rates as shall be mutually agreed upon by the lending Partner and the Genera! Partner;
® provided, however, that the General Partner as a lending Partner may not receive interest and other financing

<j - ffi S .charges or fees in excess of the amounts which would be charged by unrelated banks on comparable
loans for

^ 5 ^ O 016 same Purpose in the sarne locality. No Partner shall

be under any obligation whatsoever to make any loan or
§CS< advance to the Partnership. The General Partner shall
not, under any circumstances, provide permanent

H jjp «

financing to the Partnership.

UJ

Expenses of the Partnership

u

Section 6.05.
All expenses of the partnership shall be billed directly to, and shall be paid and borne by,
the Partnership; provided, however, that the General Partner shall be entitled to reimbursemen
t by the
Partnership for its out-of-pocket expenses incurred in ihe organization of the Partnership and
the offering of the
Units. Expenses incurred by the General Partner or affiliates of the General Partner in connection
with the
administration of the Partnership, including, but not limited to, salaries, rent, travel expenses,
and such other
items generally falling under the category of overhead, shall be charged to the Partnership to the extent
that such
expenses are reasonably necessary and incident to carrying out the objectives and plans of the
Partnership as
initially set forth in the Memorandum and as the same may be amended from time to time by the General
Partner.
The expenses of performance of services on behalf of the Partnership by various persons shall be
borne by the
Partnership and shall not reduce the compensation to be paid to the General Partner pursuant to this
Agreement
or any other agreement between the General Partner and the Partnership, unless duplicative
of those services
which the General Partner or its affiliates are obligated to perform pursuant to the management agreement
to be
entered into with the Partnership pursuant to Section 7.05.
Insurance

Section 6.06.

The Partnership shall at all times maintain comprehensive insurance, including fire,
liability, and extended coverage insurance, in amounts determined as adequate by the General Partner,
for the
protection of the Partnership and each of its Partners. In addition, the Partnership shall carry appropriate
worker's

compensation Insurance and such other insurance with respect to Its Properties as is customary
for similar

properties similarly located. The Partnership shall not pay for any insurance covering the liabilities of the
General

Partner or its affiliates, agents, or employees, for acts and omissions for which indemnificatio
n is not permitted

under Section 6.07 hereof.
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Indemnification of General Partner

Section 6.07.
The Partnership shall indemnify and hold harmless the General Partner and its officers,
directors, partners, agents, and employees from any loss, liability, or damage incurred or suffered by any
such
Person by reason of any act performed or omitted to be performed by it in connection with the business
of the
Partnership, including costs and attorney's fees incurred by it in connection with the defense of any
claim or

action based on any such act or omission, except that such indemnification shall not cover liabilities
arising under
the Securities Act of 1933, as amended; and provided, further, that any such indemnification shall
be only from
the assets of the Partnership and not from the Limited Partners. Any indemnification required herein to
be made
by the Partnership shall be made promptly following the fixing of the loss, liability, or damage Incurred
or suffered
by a final judgment of any court, settlement, contract, or otherwise; except for attorney's fees
and costs of
defense, which may be paid by the Partnership as incurred. The General Partner and its officers,
directors,
partners, agents, and employees shall not be liable to the Partnership for any loss, liability, or damage incurred
or
suffered by the Partnership, directly or indirectly, in connection with its activities; provided that no Person
whose
action or omission to act caused such loss, liability, or damage may receive indemnification or avoid
liability by
virtue of this Section 6.07 unless such Person determined in good faith that such course of conduct
was in the
best interest of the Partnership and did not constitute fraud, gross negligence, or intentional misconduct.
Nothing

contained herein shall constitute a waiver by any Limited Partner of any right which he may have against
any
party under the federal or state securities laws.
Authority to Bind Partnership

Section 6.06.
The General Partner shall be authorized to bind the Partnership by its signature alone,
which may be a facsimile signature, and persons dealing with the Partnership may rely upon the representation
of
the General Partner that such General Partner has the authority to make any commitment or undertaking
on
behalf of the Partnership. No person dealing with the General Partner shall be required to determine its
authority
to make any such commitment or undertaking, or to determine whether any other person concurs
in the

O
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commitment or undertaking or any other fact or circumstance bearing upon the existence of his authority.
In

addition, no purchaser of any Property or interest therein owned by the Partnership shall be required
to determine

H {Q $ <2 the sole and exclusive authority as the General Partner to sign and deliver on behalf of the Partnership any

< <n 2 « instrument of transfer with respect thereto, or to see to the application or distribution of revenues or proceeds paid

-

2 or credited in connection therewith, unless such purchasers shall have received written notice from the
Partnership affecting the same.
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ARTICLE VII. COMPENSATION AND SERVICES OF GENERAL PARTNER

Promotional Interest and Partnership Management Fee
Section 7.01.
The General Partner shall receive, as a promotional interest and Partnership
management fee, a share in the cash distributions made to the Partners by the Partnership, in the proportions
and

on the terms and conditions specified in Section 4.01 of this Agreement.
Project Management Services

Section 7.02.
The General Partner shall render services to the Partnership in connection with the
acquisition and development of Property owned by the Partnership. Such services shall include:
Investment advisory services in connection with the acquisition of real property by the
(a)
Partnership, including, but not limited to: (1) an analysis of the geographic market in which any such property
is
located, including market demand analyses; (2) available and required long-term mortgage financing;
and (3) an
analysis of the expenses of construction, equipment, furniture, supplies, and the projected operational
expenses
of such property and returns there from.
In connection with the acquisition and development of unimproved real property, the General
(b)
Partner shall arrange for the preparation of plans, specifications, and drawings, both preliminary
and final, the
letting and acceptance of construction bids, the retention of a construction manager, contractors
and
subcontractors, and the obtaining of building permits and required reports, and shall be responsible
for all general

supervision of construction activities; provided, however, that all of the actual engineering and construction
work

shall be performed by independent contractors which may or may not be associates of the General Partner.

In connection with the assumption of management responsibilities with respect to the real
(c)
property to be acquired by the Partnership, the General Partner, or its affiliates, shall perform
all services
necessary to the commencement of operation of such property by the Partnership, including, but
not limited to,
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the following: the supervision of initial advertising and promotional programs, hiring
and training of all required
personnel, selection, purchase, and installation of all required office fixtures, furniture,
equipment, and supplies,
and establishing office and accounting systems and procedures.
For these Project Management services the General Partner shall be entitled
(d)
to a Project
Management Fee equal to 1.5% of Total Project Costs exclusive of Marketing Costs
to bs paid as the project is
completed as determined in the General Partner's sole discretion. The term "Total
Project Costs" shall mean the
total property acquisition, construction, and development costs of the Project as
reasonably determined by the
General Partner from time to time during the term of this Agreement, but shall
not include the Project
Management Fee, any syndication expenses, real estate brokerage fees, or other
fees paid to the General
Partner. The term "Marketing Costs" shall mean the direct and indirect costs
and expenses associated with
marketing the sale or lease of the residential and commercial units being constructed
in connection with the
Project all as reasonably determined by the General Partner from time to time during
the term of this Agreement
The cost of all third party service or product providers referenced in this Section 7.02,
shall be a direct cost to the
Partnership.

Property Management and Other Services

Section 7.03.
Notwithstanding the provisions of Section 8.02 {a), the General Partner or its affiliates
may perform customary third party services including but not limited to, property managemen
t, syndication, asset
management and disposition, leasing of commercial space, brokerage services,
financing and refinancing and
such other services for the Partnership, provided that the compensation therefore to
the General Partner or any of

its affiliates Is competitive in price and terms with that which would be payable
to persons who are not affiliated

with the General Partner or its affiliates rendering comparable services which could reasonably
be made available
to the Partnership.
Syndication costs associated with the organization and funding of the Project
include

feasibility analysis, preparation of financial projections, preparation of confidential
private offering memoranda,
'printing, postage, telecommunications, third party brokers and finders, brokerage
commissions and other such
costs and expenses totaling a projected fifteen percent (15%) of the total Offering
proceeds. Any syndication

Q
to

_

£ a g g costs not paid to third parties shall be retained by the General Partner.
^ o

Insurance Services Prohibited!

^ ^ 6 oj

Section 7.04. Neither the General Partner nor any of Its affiliates may receive an insurance brokerage

fee or write any insurance policy covering the Partnership or any of its property.

s

Provision of Supplies
UJ
u

'

Section 7.05.

The Genera! Partner or its affiliates may sell to the Partnership furnishings, fixtures, and

supplies In connection with the operation of the Partnership's properties; provided
that ail such sales are
competitive in price and terms with those available from persons not affiliated with
the General Partner and
provided further that the person or entity furnishing such items must have been
previously engaged in furnishing

them as an ordinary and ongoing business.

No Additional Compensation
Section 7.06.
Other than as provided herein, neilher the General Partner nor its affiliates
shall be
compensated for services to the Partnership.

ARTICLE VIII. OTHER ARRANGEMENTS BETWEEN
GENERAL PARTNER AND PARTNERSHIP
Definition of "Affiliate"

Section 8.01.

The term "affiliate", as used in this Agreement, shall mean: (1) any person directly
or

indirectly controlling, controlled by, or under common control with another person;
(2) any person owning or

controlling ten percent (10%) or more of the outstanding voting securities of such other
person; (3) any officer,

director, or partner of such person; and (4) if such other person is an officer, director,
or partner, any company for
which such person acts in any such capacity.
Kickbacks Prohibited

Section 8.02.
(a) No rebates, give-ups, or similar arrangements, regardless of how characterized,
may
be received by the General Partner or its affiliates, nor may the General Partner or
its affiliates participate in any
reciprocal business arrangements which would circumvent the provisions of this Agreement.
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Neither the General Partner nor any of its affiliates shall,

or shall knowingly permit any

underwriter, dealer, or salesman to, directly or indirectly, pay or award any finder's fees, commissions,
or other

compensation to any person engaged by a potential investor for investment advise as an inducement
to such
advisor to advise the purchase of interests in the Partnership; provided, however, that this clause
shall not prohibit

the normal sales commissions payable for selling Partnership Units.

Sales and Leases to Partnership

Section 8.03.
The Partnership shall not purchase or lease real property in which the General Partner or
its affiliates have an interest. The provisions of this Section 8.03 notwithstanding, the General
Partner or its
affiliates may purchase real property in their own names and temporarily hold title thereto for
the purpose of
facilitating the acquisition of such property for the Partnership, provided that such property is purchased
by the
Partnership for a price no greater than the cost of such property to the General Partner or its affiliates,
and
provided further that there is no difference in the interest rates of any loans secured by the Property
at the time
acquired by the General Partner or an affiliate and at the time acquired by the Partnership, nor any
other benefit
to the General Partner or any affiliate apart from compensation otherwise permitted by this Agreement.
Loans to General Partner

Section 8.04.

No loans may be made by the Partnership to the General Partner or its affiliates.
Dealings With Affiliated Programs

Section 8.05.
Except as permitted by Section 8.03, the Partnership shall not acquire real property from
a partnership, joint venture, unincorporated association, or similar organization formed and operated
for the

primary purpose of investment in and the operation of or gain from interests in real property
in which the General
Partner or any of its affiliates has an interest.
Q
w
j

Independent Activities of Partners

Section 8.06.

Any Partner, including the General Partner, shall have the right to be employed by,

S f SiS engaged in, or associated with, any manner whatsoever, directly or indirectly, any other enterprise, business,
^9° Investment, or occupation, whether similar

— 25 m

to, or competitive with, the business and activities of the Partnership.

Partner shall be required to submit any acquisition or investment opportunities to the Partnership for purposes

§ © 5 o of Possit)le acquisition or investment by the Partnership or any individual Partner.

E£ § PI 2S

ARTICLE IX. RIGHTS AND OBLIGATIONS OF LIMITED PARTNERS

u

w

m

Powers of the Limited Partners

Section 9.01.

The Limited Partners shall take no part in the management of the business or transact

any business for ihe Partnership, and shall have no power to sign for or bind the Partnership; provided,
however,
that the Limited Partners, by a seventy-five percent (75%) vote, and without the concurrence
of the General
Partner, shafi have the right to:

(a) Remove the General Partner or any successor General Partner for cause. Cause shall be defined
as
the occurrence of any of the following events:
i. The entry of a final , non-appealable judgment by a court of competent jurisdiction to the effect
that the General Partner was guilty of intentional misconduct, gross negligence or fraud under
the
provisions of this agreement, or,

ii. Entry of a final, non-appeaiable judgment by a court of competent jurisdiction to the effect that
the General Partner has willfully breached a material provision of this Agreement or failed to comply
with
the covenants contained in this Agreement, and such breach or failure is not cured within a period
of 30
days after entry of such judgment.
(b) Elect a new General Partner or General Partners upon the removal, insolvency, or bankruptcy
of the
General Partner,

Restrictions on Power to Amend

Section 9.02.
Notwithstanding Section 9.01 (a) hereof, the Limited Partners shall have no right to
change the limited liability of the Limited Partners without the vote or consent of all of the Limited
Partners, nor
shall the Limited Partners, without the consent of the General Partner, have the right to diminish
the rights or
benefits to which the General Partner is entitled, or to increase the limitations on or obligations of the
General
Partner under the provisions of this Agreement
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Effect of Powers on Limited Liability

Section 9.03.
Performance of one or more of the acts described in Section 9,01 hereof shall not In any
way make any Limited Partner a general partner for any purpose, or impose any personal liability
on any Limited
Partner. No Limited Partner shall be liable for any debts or obligations of the Partnership in excess
of his capital
contribution.

Meetings

Section 9.04.
(a) Meetings of the Limited Partners to vote upon any matters as to which the Limited
Partners are authorized to take action under this Agreement may be called at any time by the General
Partner or

by one or mere Limited Partners holding seventy-five percent (75%) or more of the outstanding
Partnership Units,
by delivering written notice, either in person or by registered mail, to the Limited Partners entitled
to vote at such
meeting, to the effect that a meeting will be held at s designated time and place fixed by the General
Partner and
convenient to the Limited Partners. Notice must be sent within ten (10) days of the General
Partner's receipt of a
request for a meeting by the required percentage of Limited Partners. Such meetings shall
be held at a time

which is not less than fifteen (15) days nor more than sixty (60) days after such notice, except that the
date of any
meeting may be extended for an additional sixty (60) days if such extension is necessary to obtain
qualification

under any applicable securities laws of the matters to be acted upon at such meeting or to obtain
clearance by the
appropriate governing agency of the solicitation materials to be forwarded to the Limited Partners
in connection
with such meeting. The General Partner agrees to use its best efforts to obtain such qualification
and clearances,
included with the notice of a meeting shall be a detailed statement of action proposed, including
a verbatim
statement of the wording of any resolution proposed for adoption by the Limited Partners ami uf
any proposed
amendment to this Agreement. All expenses of the meeting and notification shall be borne by the Partnership.

Limited Partners shall be entitled to one vote for each Partnership unit held, Unified Partners
(b)
holding in excess of seventy-five percent (75%) of the Partnership Units, present in person or by
proxy, shall

o
LU

constitute a quorum at any meeting.

d
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Personal attendance by a Limited Partner at any meeting and voting in

person shall revoke any written proxy submitted with respect to any action proposed to be taken at
such meeting.

& £ : Any matter as to which the Limited Partners are authorized to take action under this Agreement or under law may

0

valid,y acted uP°n by the Limited Partners without a meeling, if an extra-majority of

the Limited Partners who
y - ffi m iwould be entitled to vote at such a meeting, and who hold the number of Partnership Units
necessary to authorize
zgJg

such action, give their signed written consent to such action, and such consents are delivered
to the General

§ g = g Partner. In the event that there is no General Partner, the Limited Partners may take action without a meeting by

- "
tj •?>
u
i—i
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the written consent of Limited Partners having an extra- majority of the Partnership Units of
the Limited Partners
entitled to vote.

(c)
The General Partner shall be responsible for enacting all needed rules of order for conducting aii
meetings, and shall keep, or cause to be kept, at the expense of the Partnership, an accurate record
of all matters
discussed and action taken at all meetings or by written consent. The records of aii said meetings
and written
consents shall be maintained at the principal place of business of the Partnership and shall be available
for
inspection by any Partner at reasonable times.

Certain Amendments by General Partner
Section 9.05.
(a) In addition to any amendments otherwise authorized herein, amendments may be made
to this Agreement from time to time by the General Partner with the consent of a majority interest
of the Limited
Partners. Consent may be obtained by a vote at a duly convened meeting of the Partners or by a
writing signed by
each Limited Partner consenting to the amendment .
(b)
In addition to amendments that may be made in accordance with Section 9.05(a) above, certain
amendments may be made by the General Partner without the consent of any of the Limited Partners
as follows:
(i) to add to the representations, duties or obligations of the General Partner or surrender any right or
power granted to the General Partner herein for the benefit of the Limited Partners;

(ii) to cure any ambiguity, to correct or supplement any provision herein which may be inconsistent
with any other provision herein, or to add any other provisions with respect to matters or questions arising
under this Agreement which will not be materially inconsistent with the provisions of this Agreement;
and
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(iii) to delete any provision required to be so deleted by a state securities or "Blue Sky" commissioner
or similar official, or to add any provision required by such an official to be added, which addition or deletion
is
deemed by such official to be for the benefit or protection of the Limited Partners, or to make any provision
of
the Agreement consistent with the internal Revenue Code, including Code Section 704;

(iv) to make any other amendments which, in the discretion of the General Partner, will benefit the
Partnership and the Limited Partners and which may be necessary to Implement the Partnership's
business
plan. Such amendments may include, but not be limited to, conducting an offering to increase
the capital
available to the Partnership, acquiring additional land on behalf of the Partnership, entering into joint
ventures
to develop a hotel, casino, or golf course, and entering into contracts and other business arrangements,
such

as organizing a trust oompany. which are beneficial to the Partnership, provided however, that no
such
amendment shall (1) materially reduce the projected profits, losses and distributions to the Limited Partners,
(2) materially increase the fees and reimbursements payable to the General Partner; (3) convert a Limited

Partner's Interest into a General Partner's Interest or in any other respect modify the limited liability of
any
Limited Partner; or (4) adversely affect the tax status of the Partnership as a partnership for Federal income
tax purposes,

ARTICLE X. BOOKS, RECORDS, AND FISCAL MATTERS
Books

Section 10.01. The General Partner shall maintain or cause to be maintained, in accordanoe with
the
cash method of accounting, consistently applied, full and complete books and records for the Partnership
at its
principal office, and all Limited Partners and their designated representatives shall have the right
to inspect and

Q
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examine such books at reasonable times and upon reasonable notice. Any Limited Partner
or his duly authorized
representative shall, upon payment of the cost of duplicating, obtain a list of Limited Partners,
including the

number of Partnership Units owned by each of them.

Special Reports
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Section 10.02. The Genera) Partner shall cause to be prepared and distributed to the Limited
Partners,
in addition to the annual report required by Section 10.03 hereof, within sixty (60) days after
the end of the

S 2: program's first six-month period subsequent to closing of the partnership and acquisition of the Property, a
semiannual report containing:

(1) a balance sheet, which may be unaudited; (2) a statement of income for the
period covered by the report, which may be unaudited; (3) a cash flow statement for the period
covered by the
report, which may be unaudited; and (4) such other information as is deemed reasonably necessary
by the
General Partner to advise fhe Limited Partners of the affairs of the Partnership.

Annual Report
Section 10.03. rtie General Partner shall cause to be prepared and distributed to the Limited
Partners,
within one hundred and twenty (120) days after the end of each fiscal year, an annual report
containing: (1) a

balance sheet as of the end of such fiscal year and statements of income, partners' equity, changes
in financial
position, and a cash flow statement for such year, all of which, except the cash flow statement, shall
be prepared
in accordance with generally accepted accounting principles and; (2) a report of the activities
of the Partnership
for such year, and (3) a report on distributions to the Limited Partners for such period, separately
identifying
distributions from (i) cash flow from operations during such period, (ii) cash flow from operations
from prior
periods, (iii) proceeds from disposition of property and investments, (iv) proceeds from financing or
refinancing of
property, (v) tease payments on net leases with builders and sellers, and (vi) reserves from the proceeds
of the
offering of Partnership Units, it being understood and agreed that determinations as to the sources
of distributions
shall be within the sole and complete discretion of the General Partner to the extent that the
Partnership has
received and not previously distributed funds from such sources. The annual report shall also include
such other
information as is deemed reasonably necessary by the General Partner to advise the Limited Partners
of the
affairs of the Partnership.
Tax Information

Section 10.04. Within seventy-five (75) days after the end of each fiscal year, the General Partner shall
provide the Limited Partners with all information about the Partnership necessary for the preparation
of their
individual federal income tax returns. The "Tax Matters Partner" shall be the General Partner.
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Tax Elections

Section 10.05.

The General Partner may make such elections for federal and state income tax purposes

as it deems appropriate, including an election pursuant to Section 754 of the Internal Revenue Code of 1986,
ss

amended, to adjust the basis of the Partnership Property as allowed by Sections 734(b) and 743(b) thereof upon
the transfer of an interest In the Partnership.
Fiscal Year

Section 10.06. The Partnership shall adopt a fiscal year beginning on the first day of January and ending
on the last day of December of each year.

Bank Accounts
Section 10.07. The cash funds of the Partnership shall be deposited in commercial bank accounts at
such banks or other institutions as the General Partner shall determine. Disbursements therefrom shall be made
by the General Partner in conformity with this Agreement. The funds of the Partnership shall not be commingled
with the funds of the General Partner or any other person.

ARTICLE XI. TRANSFERS OF PARTNERSHIP INTERESTS
Assignment of Limited Partners' interests
Q
w
J
„

J$g£
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Section 11.01
(a) Subject to Sections 1 1 .02 and 1 1.03, a Limited Partner shall have the right to assign ail
or any part of his or its Interest in the Partnership only by a written assignment, the terms of which are not
in
contravention of any of the provision of this Agreement, which assignment has been duly executed by the assignor

and assignee, received by the Partnership and recorded on the books of the Partnership. As used herein, the

"Effective Date" of an assignment of a Partnership Interest shall be the date as of which all of the requirements
expressed herein for an assignment shall have been met

oSSS
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Anything herein to the contrary notwithstanding, both the Partnership and the General Partner shall
(b)
be entitled to treat the assignor of such Interest as the absolute owner thereof in all respects and shall incur no liability
for distributions of cash or other property made in good faith to such assignor, until such time as the written

assignment has been received by the Partnership and recorded on the books of the Partnership. However, the
General Partner may not refuse to record an assignment on the books of the Partnership unless it reasonably
believes the assignment to be illegal, void or otherwise not in compliance with the terms hereof.
(c)
An assignee of a Limited Partner's Interest in the Partnership who does not become a Substituted
Limited Partner shall be entitled to receive the distributions and allocations provided herein attributable to the Interest
acquired by reason of such assignment which are distributed or allocated from and after the Effective Date of the
assignment of such Interest to it, but shall have no other rights hereunder.

Substituted Limited Partners
Section 1 1.02
(a) No assignee shall have the right to become a Substituted Limited Partner except upon
toe written consent of the General Partner, the granting or denying of which shaii be within the General Partner's sole
and absolute discretion, In addition, the admission of an assignee as a Substituted Limited Partner shall be further
conditioned as follows:
(i) The assignment instrument and such other instruments as the General Partner may deem
necessary or desirable to effect the admission of the assignee as a Substituted Limited Partner being in form
and substance satisfactory to the General Partner;
(il) The assignee's written acceptance and adoption of all the terms and provisions of this Agreement,
as it may have been amended;
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(iii) The assignee and/or the assignor paying or obligating himself or themselves to pay
all

reasonable expenses connected with such admission (as determined solely by the General
Partner) including
without limitation the cost of the preparation, filing and publishing of any appropriate documents;
and

(iv) Such other conditions as the General Partner may impose.
An assignee who does not become a Substituted Limited Partner shall have no right to
<£>)
require any
information or account of Partnership transactions, to vote on Partnership matters,
to request a meeting of the
Partnership, or to exercise any of the other rights of a Limited Partner other than
to receive the distributions and

allocations provided hereunder.

Limitations on Assignment or Transfer

Section 1 1.03
(a) No transfer or assignment of any Partnership Interest may be made if such transfer or
assignment, together with all other transfers and assignments of interest within the preceding
twelve months would, in

the opinion of counsel for the Partnership, result in a termination of the Partnership for
purposes of Section 708 of the
internal Revenue Code of 1986 or any comparable provision then in effect.

(b) No transfer or assignment of any Partnership Interest may be made if, in the opinion
of counsel for the
Partnership, such transfer or assignment would violate the Securities Act of 1933,
as amended, or applicable state
securities laws or any other applicable provision of law in any respect.
(c) No transfer or assignment of any Partnership Interest may be made if, in the opinion
of counsel for the
Partnership, such transfer and assignment would cause the Partnership to be treated as
an association taxable as a
corporation rather than as a partnership subject to the provisions of Subchapter K of the
Internal Revenue Code of

c
u
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1986, or any comparable provision then in effect.

^ H <5
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(a) in no event shall any Partnership Interest or any portion thereof be assigned or transferred to a minor or
y « g " an incompetent or in violation of any State or Federal law. Any such attempted sale, transfer or assignment
shall be

?o3o void and ineffectual and shall not bind the Partnership or the General Partner.
U v>

Indemnification and Terms of Admission

w
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Section 1 1.04
(a) Each Limited Partner or each assignee of all or any part of any Interest in the
. Partnership (whether or not such assignee becomes a Substituted Limited Partner) shaii
indemnify and hold harmless
the Partnership, the General Partner and each of its Affiliates and every other Limited Partner
who was or is a party or
is threatened to be made a party to any threatened, pending or completed action, suit or
proceeding, whether civil,
criminal, administrative, or investigative, by reason of or arising from any actual or
alleged misrepresentation or
misstatement of facts or omission to state facts made (or omitted to be made) by
such Limited Partner or such
assignee in connection with any assignment of all or any part of such Interest in the Partnership,
or the admission of
such assignee as a Substituted Limited Partner to the Partnership, against expenses
for which the Partnership or
such other Person has not otherwise been reimbursed (including attorneys' tees, judgments,
tines and amounts paid

in settlement) actualiy and reasonably incurred by the Partnership or such other Person
in connection with such
action, suit or proceeding.

(b) Any Person who acquires all or any part of any Partnership Unit or other interest In
the Partnership or is
admitted to the Partnership as a Substituted Limited Partner or as a successor or additional
General Partner shall be
subject to and bound by all the provisions of this Agreement as if originally a party to this
Agreement.

Limitations on Assignment of General Partner's Interest.
Section 1 1.05
The General Partner shall not assign all or any part of its Interest in the Partnership without
the written consent of a majority in interest of the Limited Partners; provided, however, that without
the consent of the
Limited Partners the General Partner may, whether or not for Partnership purposes:
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(a) grant a security interest in the General Partner's Interest to a secured creditor (and in such event
such
creditor may exercise all rights under applicable law including without limitation the right of foreclosure)
associated
with such security interest; or
(b) assign or otherwise transfer all (but not less than ail) to a general partnership of which all of the partners
of
the General Partner are partners or members.
Death or Legal Incapacity of Limited Partner

Section 11.06. The death, legal Incompetency, dissolution, or other disability of a Limited Partner
shall
not dissolve or terminate the Partnership. Upon the death or legal Incompetency of a Limited Partner,
the estate,
persona! representative, guardian, or other successor In interest of such Limited Partner
shall have ail of the
rights and be liable for all the liabilities of the Limited Partner in the Partnership to the extent of
such Limited

Partner's interest therein, subject to the terms and conditions of this Agreement, and, with the prior
written
consent of the General Partner, which may be withheld at its sole discretion, may be substituted for
such Limited
Partner.

Section 1 1 .07. Except as otherwise specifically permitted by this Agreement, no Limited Partner shall
be
entitled to withdraw or retire from the Partnership.

ARTICLE XII. DISSOLUTION AND TERMINATION
Q

Events Causing Dissolution

LQ
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Section 1 2.01 ,

3£

of the following events:

The Partnership shall be dissolved and terminated upon the occurrence of the first of any

3fl55
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(a)

The expiration of the term of the Partnership as specified in Section 1.05 hereof.

(b)
The decision by an extra majority vote (75%) of the Limited Partners to dissolve and terminate the
Partnership pursuant to Section 9.01 hereof.
(c)
The retirement, withdrawal, removal, adjudication of bankruptcy or insolvency, or death of a
General Partner unless within a period of ninety (90) days from the date of such event, the remaining
General
Partners, if any, or a majority in interest of the Limited Partners, elect to continue the Partnership,
and a
successor General Partner is elected by the Limited Partners as provided in Section 9.01 hereof.

Valuation and Payment of Terminated General Partner's Interest
Section 12.02. Upon the removal of a General Partner, the Partnership shall pay such General Partner
any amounts then accrued and owning under this Agreement. In addition, the Partnership shall
have the right,
but not the obligation, to terminate such General Partner's interest in Partnership income, losses,
distributions,
and capital, by paying to such General Partner an amount equal to the value of its interest in Partnership
income,
losses, distributions, and capital on the date of its removal, death, insolvency, or bankruptcy. Such
interest shall
be computed in accordance with Articles iV and V hereof, based upon the market value of the aseets
of toe
Partnership, determined on a Net Present Value (NPV) basis as if such assets were fully developed,
sold and
discounted to the date of its removal, death, insolvency, or bankruptcy. In toe event such General
Partner or Its
representative and the Partnership cannot mutually agree upon such value within ninety (90) days
following the
removal of such General Partner, such value shall be determined by arbitration before
a panel of three
appraisers, one of whom shaii be selected by such General Partner or its representative, toe second
of whom
shall be selected by toe Partnership, and the third of whom shall be selected by toe two appraisers
selected by
toe parties. Such arbitration shall be in accordance with the rules and regulations of the American
Arbitration
Association then in effect Payment to such General Partner of its interest in Partnership income,
losses,
distributions, and capital shall, at toe option of the Partnership, be made either: (1) in a lump sum within
thirty (30)
days following determination of toe value thereof; or (2) In equal monthly installments of principal
and interest at
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six percent (6%) per annum over a period of twelve (12) months. Upon termination of a General Partner, all
executory contracts between the Partnership and the terminated General Partner or Its affiliates may be
terminated by either party thereto upon sixty (60) days prior written notice to the Partnership.

Liquidation and Distribution of Partnership Assets
Section 12.03. Upon the dissolution and termination of the Partnership, the assets thereof shall be
liquidated as promptly as is consistent with obtaining the fair market value thereof, and the proceeds therefrom, to
the extent sufficient therefore, together with assets distributed in kind, shall be applied and distributed in the
following order:

(a)
To the payment cf all debts and liabilities of the Partnership to creditors iri the order of priority
provided by law, other than any loans or advances that may have been made by any of the Partners to the
Partnership, and to the expenses of liquidation.
(b)
To the establishment of any reserves which the General Partner or its successors may deem
reasonably necessary for any contingent or unforeseen liabilities or obligations of the Partnership or of the
General Partner arising out of or in connection with the Partnership. Such reserves shall be paid into a trust to be

held for the purpose of disbursing such reserves in payment of any of the aforementioned contingencies, and, at
the expiration of such period as the General Partner or its successors shall deem advisable, any remaining
balance shall be distributed in the manner hereinafter provided by this Section 12.03.
(c)
a

"* C?L Z2 r-

Ss'ls

IP?

To the repayment of any loans or advances that may have been made by any of the Partners to

the Partnership, but if the amount available for such repayment shall be insufficient, then pro rata on account
thereof.
(d)
Any balance then remaining shall be treated and distributed in the same manner as provided in
Articles i and IV hereof.
Distributions pursuant to this Section 12.Q3 may be made in cash and/or in kind as the General Partner at
its sole discretion shall determine.
Liquidation Statement

w

a

Section 12.04. Each of the Partners shall be furnished with a statement prepared or caused to be
prepared by the General Partner, which shall set forth the assets and liabilities of the Partnership as of the date of
complete liquidation. Upon compliance with the foregoing distribution plan, the Limited Partners shall cease to be
such, and the General Partner, as the sole remaining Partner of the Partnership, shall execute, acknowledge, and
cause to be filed a Certificate of Cancellation of the Partnership.
Nonliability of General Partner
Section 12,05,

The General Partner shall not be personally liable for the return of all or any part of the

capital contributions of the Limited Partners...
No Right of Partition
Section 12.06.

The Partners and assignees of a Partnership Unit shall have no right to receive

Partnership property in kind, nor shall such Partners or assignees have the right to partition the Partnership
properties, whether or not upon dissolution and termination of the Partnership.

ARTICLE XIII. MISCELLANEOUS PROVISIONS
Power of Attorney
Section 13.01. Each Limited Partner and substituted Limited Partner, by becoming a Limited Partner,
hereby appoints the General Partner and any substitute or successor General Partners to be his true and lawful
attorney.
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To execute, record, and file all certificates, instruments, and documents required by the laws of
(a)
the State of Illinois or any other jurisdiction in which the Partnership is doing or intends to do business.
To take such other actions as may be necessary to effect any modifications to this Agreement,
(b)
including, but not limited to, changes in the address of any Partner, changes in ownership of any Partnership Unit,
and any validly enacted amendment or other action modifying the terms hereof. Each of such agreements,
amendments, certificates, instruments, and documents shall be in such form as said attorney and the legal

counsel for the Partnership deem appropriate.

The powers hereby conferred shall continue from the date said

Limited Partner becomes a Limited Partner until said Limited Partner ceases to be a Limited Partner, and shall be

irrevocable during such term.
Additional Documents

Section 13.02. Each Partner agrees, upon the request of the others, to perform any further acts and
execute and deliver any documents which may be reasonably necessary to carry out the provisions of the
Agreement.
Notice Requirements

Section 13.03.

Except as otherwise provided herein, any notice,

payment,

distribution, or other

communication which shall be required to be given to any Limited Partner in connection with the business of the
Partnership shall be duly given if in writing and delivered personally to the person to whom it is authorized to be

given at the time of such delivery, or if sent by first class mail or telegraph to the iast address furnished by such
Limited Partner for such purpose as of the time of such mailing. Notice to a General Partner or the Partnership
Q

shall be deemed given when actually received at the principal office of the Partnership or such other address as
the General Partner may hereafter specify.

LU
-J

Survival of Rights
-J

Section 13.04. This Agreement shall be binding upon and inure to the benefit of the Partners and their
respective heirs, legatees, legal representatives, successors, and assigns.

is3S

Headings

iSs£
U^

Section 1 3.05.

LU

-J
LU

The captions of the articles and sections of this Agreement are for convenience only and

shali not be deemed part of the text of this Agreement

Jurisdiction
Section 13.06.

This Agreement shall be governed and construed according to the laws of the State of

Illinois.

Time of the Essence

Section 13.07.

Time is of the essence in this Agreement.
Severability of Unenforceable Provisions

Section 13.08. Should any portion of this Agreement be declared invalid and unenforceable, then such
portion shall be deemed to be severable from this Agreement and shall not affect the remainder hereof.

Counterparts
Section 13.09. This Agreement, or any amendment thereto, may be executed in multiple counterparts,
each of which shall be deemed an original Agreement, and all of which shall constitute one agreement by each of
the

Partners hereto on the dates respectively indicated in the acknowledgements of said Partners,
notwithstanding that all of the Partners are not signatories to the original or the same counterpart, to be effective
as of the day and year first above written.
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IN WITNESS WHEREOF, the undersigned hereby execute this Certificate and Agreement of Limited Partnership.

GENERAL PARTNER
IOVEST DEVELOPMENT, L.L.C.
By: loVest Management, Inc., Manager

By:
Paul Goguen, President

Article i.

Acknowledgement of General Partner

The foregoing instrument was acknowledged before me this
day of
, 200
by Paul Goguen,
the President of loVest Management, Inc., an Illinois corporation, the Manager of the General Partner of Ara
Macao Holdings, L.P.

[Notarial sea/]

Q
cu

Notary Public

j

"-1 !GSd £
d

9 °

My Commission Expires:

u —1 ffi "

gigs
u
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Additional Signature Pago for Limited Partners
Date Executed:

Signature of or cr behalf of Limited Partner

Name of Limited Partner {typed or printed)

Address of residence (if art Ind'vidual) or principal place of
business (t? otner than an individual):

a

=2sS £r
-rtl"
^ r-j ^r ^

If corporation, limited liability company or limited partnership,
state of organization:

?s!s
3-

s#

Taxpayer Identification Number/Social Security Number

-U
jj
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EXHIBIT "A" TO LIMITED PARTNERSHIP AGREEMENT
DESCRIPTION OF PARTNERSHIP REAL PROPERTY

§
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EXHIBIT "B" TO LIMITED PARTNERSHIP AGREEMENT
INTERESTS OF THE LIMITED PARTNERS

Name

Abaress

Number of Units

investment Amount

a
~2

sili
ml
T'
jJ
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EXHIBIT A
FIRST AMENDMENT TO
AMENDED & RESTATED LIMITED PARTNERSHIP

AGREEMENT
NOTICE
NEITHER ARA MACAO HOLDINGS, L.P., NOR THE PARTNERSHIP UNITS THEREIN HAVE BEEN
OR WILL BE REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, THE

INVESTMENT COMPANY ACT OF 1940, AS AMENDED, OR THE SECURITIES LAWS OF ANY OF
THE STATES OF THE UNITED STATES. THE OFFERING OF SUCH PARTNERSHIP UNITS IS BEING
MADE IN RELIANCE UPON AN EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF
THE SECURITIES ACT OF 1933, AS AMENDED, FOR OFFERS AND SALES OF SECURITIES WHICH
DO NOT INVOLVE ANY PUBLIC OFFERING, AND ANALOGOUS EXEMPTIONS UNDER STATE

SECURITIES LAWS.
THE DELIVERY OF THIS AMENDMENT TO AMENDED AND RESTATED LIMITED PARTNERSHIP
AGREEMENT SHALL NOT CONSTITUTE AN OFFER TO SELL OR THE SOLICITATION OF AN
OFFER TO BUY NOR SHALL THERE BE ANY OFFER, SOLICITATION OR SALE OF PARTNERSHIP

Q
u

d

iiSs
o
LU

-1

UNITS IN ARA MACAO HOLDINGS, L.P. IN ANY JURISDICTION IN WinCH SUCH OFFER,

SOLICITATION OR SALE IS NOT AUTHORIZED OR TO ANY PERSON TO WHOM IT IS UNLAWFUL
TO MAKE SUCH OFFER, SOLICITATION OR SALE.
THESE SECURITIES ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND RESALE,
MAY NOT BE TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER THE SECURITIES ACT
OF 1933, AS AMENDED, AND APPLICABLE STATE SECURITIES LAWS PURSUANT TO

REGISTRATION OR EXEMPTION THEREFROM AND MAY NOT BE SOLD OR OTHERWISE
TRANSFERRED EXCEPT IN ACCORDANCE WITH THE REQUIREMENTS AND CONDITIONS SET
FORTH IN THE LIMITED PARTNERSHIP AGREEMENT, AS AMENDED.

!2J

THIS FIRST AMENDMENT TO AMENDED & RESTATED LIMITED
PARTNERSHIP AGREEMENT is made as of this
day of.
, 2013 (the "First
Amendment"), by and among IOVEST DEVELOPMENT, L.L.C., an Illinois limited liability
company, ARA MACAO MANAGEMENT COMPANY, LLC, a Michigan limited liability
company, and those persons executing this Agreement as limited partners, herein referred to

collectively a3 "Limited Partners".

RECITALS:
WHEREAS, the parlies hereto have heretofore formed a Limited Partnership under the
laws of the State of Illinois for the purposes set forth therein; and,

WHEREAS, the parties hereto have heretofore entered into, and agreed to be bound by,
that certain Limited Partnership Agreement dated on or about April 30, 2004 (the 'Initial Limited
Partnership Agreement"); and,
WHEREAS, the parties hereto have heretofore amended and restated the Initial Limited
Partnership Agreement in accordance with the terms and conditions of the Amended & Restated
2327941v2
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Limited Partnership Agreement dated March 5, 2007 (the "Amended & Restated Limited
Partnership Agreement"); and,

WHEREAS, the parties hereto now wish to amend the Amended & Restated Limited
Partnership Agreement in accordance with the terms and conditions hereafter set forth in this First
Amendment:

NOW THEREFORE, for good and valuable consideration, the receipt of which is hereby
acknowledged, the undersigned do hereby amend the Amended & Restated Limited Partnership
Agreement on the terms and conditions hereinafter set forth:
1.
Article I, Section 1.04, Purpose of Partnership, is hereby amended and restated
with new Section 1 .04 as follows:
"Purpose of Partnership

Section 1.04. The purpose of the Partnership is to acquire, develop, and sell a residential
and commercial planned unit resort development (the "Project") situated on an approximately 600
Q
LU

acre land parcel commonly known as The Plantation subdivision on the Tlacencia Peninsula in the
District of Stann Creek in the country of Belize, Central America and more particularly described

on the Registered Land Survey attached hereto and marked "Exhibit A", in accordance with the

Ara Macao Charter Program Property Report dated December 1, 2013 attached hereto and marked

gsSs

Hps

"Exhibit A-l". Additional information regarding the development ana risk factors may be found
in the previously issued Confidential Offering Memorandum initially dated April, 2004, and
amended on January, 2005 (the "Initial Offering") and that certain Amended and Restated

Confidential Offering Memorandum dated March, 2007 (the "Subsequent Offering").

w
UJ

2.

Article II, Section 2.01, General Partner, is hereby amended and IOVEST

DEVELOPMENT, L.L.C., an Illinois limited liability company, hereby resigns as general partner,

and ARA MACAO MANAGEMENT COMPANY, LLC, a Michigan limited liability company,
is hereby made the new general partner, and said Section 2,01 is hereby restated as follows:
"General Partner

Section 2.01. ARA MACAO MANAGEMENT COMPANY, LLC, a Michigan limited
liability company, shall be the sole General Partner of this Partnership. No other person or
organization shall be admitted to the Partnership as a General Partner, and, except as specifically
provided or permitted by this Agreement, no substitute of the General Partner shall become a

General Partner in this Partnership."

3.

Article HI, Section 3.03(a), Private Offering of Partnership Units, is hereby

amended and restated with new Section 3.03(a) as follows:
"Private Offering of Partnership Units

2
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The General Partner may offer for sale limited partnership interests defined as
(a)
"Partnership Units" on a private placement basis pursuant to an exemption from die registration
requirements of the Securities and Exchange Act of 1933. On and as of the date of this
Agreement, the General Partner has sold 69 Partnership Units and admitted 69 Limited Partners

pursuant to the terms and conditions of the Initial Offering. The General Partner may admit
additional Limited Partners pursuant to the terms and conditions of the Subsequent Offering as
the same may be amended from time to time by the General Partner. The Partnership shall attempt
to raise capital by offering and selling up to 100 Partnership Units, including Partnership Units
purchased prior to the date of this Agreement, having an aggregate cash value of $ 10 Million.
The Partnership may issue two classes of Partnership Units: Common Partnership Units and
Preferred Partnership Units, with those investors who loaned or contributed a total of $977,500
(plus accumulated interest of $465,658) in bridge capital to the Project having their investment

converted into and issued as Preferred Partnership Units, All Partnership Units not classified as
Preferred Partnership Units shall be deemed Common Partnership Units and owners of either

Preferred Partnership Units or Common Partnership Units shall be deemed "Limited Partners" for
all purposes of this Agreement. Preferred Partnership Units and Common Partnership Units shall

collectively be deemed "Partnership Units" and be treated the same for all purposes of this
Agreement, except only that in the event of liquidation and distribution of Partnership assets
under Section 12.03 of this Agreement, after the payments made under (a), (b) and (c) therein,

Q
UJ
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any balance then remaining shall first be distributed one hundred percent (100%) to the Limited
Partners holding Preferred Partnership Units in accordance with their respective percentage
interests in the Partnership, until the total cumulative distributions to said Limited Partners equal
their capital contribution to the Partnership, and then one hundred percent (100%) to the Limited
Partners holding Common Partnership Units in accordance with their respective percentage
interests in the Partnership, until the total cumulative distributions to said Limited Partners equal
their capital contribution to the Partnership, and thereafter in accordance with Article TV, Section
4.01(b) and (c) hereof. Each Partnership Unit shall be non-assessable and shall represent a capital

contribution of $100,000, which shall be payable in cash, in exchange for real property or other
non-cash assets or interests, or through conversion of debt to equity. In addition, the Partnership
may sell up to 150 condominium units with incentive pricing requiring an initial payment of
$150,000, $75,000 per unit or 25% of the Purchase Price, as more fully described in the
Subsequent Offering and Property Report, for additional equity proceeds of up to $18,750,000, In
the General Partner's sole discretion, additional incentive priced condominium units may be sold

to raise additional capital for development purposes as needed, hi the event any Partnership Units
remain unsold, the percentage interest in the Partnership associated with such unsold Partnership
Units shall be added proportionately to the percentage interest of all remaining Limited Partners.
As such, the Curative Allocation provisions of Section 4.04 shall no longer apply.

4,

Article III, Section 3.06, Withdrawal of Capital, is hereby amended and restated

with new Section 3.06 as follows:
"Withdrawal of Capital

Section 3 .06. No Partner shall have any right to withdraw or make a demand for
withdrawal of any such partner's capital contribution until the full and complete winding up and

liquidation of the Partnership pursuant to Section 12.03 of this Agreement and the requirements of
3
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the Revised Uniform Limited Partnership Act, except that the General Partner, in its sole

discretion, may allow withdrawals of Limited Partners by way of exchanging (heir respective
Partnership Units for property interests in the resort development Project or in exchange for debt
or a combination thereof."

5.
Article VII, Section 7.02(d), Project Management Services, is hereby amended
and restated with new Section 7.02(d) as follows:
"Project and Construction Management Services
(d)

For these Project and Construction Management services the General Partner shall

be entitled to certain fees in accordance with the fee schedule attached hereto and marked Exhibit
"C", as further determined in the General Partner's sole discretion. The cost of all third party
service or product providers referenced in this Section 7.02 shall be a direct cost to the

Partnership, except to the extent that such Project and Construction Management services are
contracted by the General Partner to third parties, the associated third party contractor fees shall
be. paid from the fees charged by the General Partner as depicted in Exhibit C"
o
LU

6.
Article XII, Section 12.03(d), Liquidation and Distribution of Partnership
Assets, is hereby amended and restated with new Section 12.03(d) as follows:

IsSs

"Liquidation and Distribution of Partnership Assets

(d)

Any balance then remaining shall be treated and distributed in the same manner as

provided in Articles I, III and IV hereof."
LU

7.
Except as amended by this First Amendment, the terms and conditions of the
Amended & Restated Limited Partnership Agreement remain in full force and effect.

This First Amendment, or any further amendments thereto, may be executed in
8.
multiple counterparts, each of which shall be deemed an original First Amendment, and all of
which shall constitute one agreement by each of the Partners hereto on the dates respectively
indicated in the acknowledgements of said Partners, notwithstanding that all of the Partners are
not signatories to the original or the same counterpart, to be effective as of the day and year first

above written.
SIGNATURE PAGE FOLLOWS

4
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IN WITNESS WHEREOF, the undersigned hereby executes this First Amendment to Amended
& Restated Limited Partnership Agreement.

(RESIGNING) GENERAL PARTNER
IOVEST DEVELOPMENT, L.L.C.
By;

ioVest Management, Inc., Manager

By:,

Paul Goguen, President
Acknowledgement of (Resigning) General Partner

The foregoing instrument was acknowledged before me this
day of
2013 by Paul Goguen, the President of ioVest Management, Inc., an Illinois corporation, the
Manager of the (Resigning) General Partner of Ara Macao Holdings, L.P.

[Notarial seal]

Q
LU

Notary Public

>

££

U

K

My Commission Expires;

pi
(NEW) GENERAL PARTNER
UJ

ARA MACAO MANAGEMENT COMPANY, LLC

w

By;

Edgewater Resources, LLC, Manager
By;.

j its

By;

ioVest Development, L.L.C., Manager

By:

ioVest Management, Inc., its Manager
By:
Paul Goguen, President

5
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IN WITNESS WHEREOF, the undersigned hereby executes this First Amendment to Amended
& Restated Limited Partnership Agreement.
(RESIGNING) GENERAL PARTNER
10VEST DEVELOPMENT, L.L.C.
By:

ioVest Management, Inc., Manager

By:.
Paul Goguen, President

Acknowledgement of (Resigning) General Partner
The foregoing instrument was acknowledged before me this
day of
2013 by Paul Goguen, the President of ioVest Management, Inc., an Illinois corporation, the
Manager of the (Resigning) General Partner of Ara Macao Holdings, L.P-

[Notarial seal]

Notary Public

Q
ic

^ g vi ^

My Commission Expires:

rjsl?
<! £j 3 00
U

« ^

lis*

(NEW) GENERAL PARTNER
ARA MACAO MANAGEMENT

U
w

COMPANY,

L.L.C.

PC

ioVest Development, L.L.C., Manager

By:

By:

ioVest Management, Inc., its Manager

By:
Paul Goguen, President

By:

Edge1

By: j_

sources,

Manager

S'

, its

4
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Acknowledgement of (New) General Partner
The foregoing instrument was acknowledged before me this
day of
2013 by Paul Goguen, the President of ioVest Management, Inc.,
an Illinois corporation, the
Manager of ioVest Development, L.L.C., a Manager of the (New)
General Partner of Ara Macao
Holdings, L.P.

[Notarial seal]

Notary Public

My Commission Expires:.

The foregoing instrument was acknowledged before me this 2

2013 by

J SiMuJ Lsthe

M

day of

.

of Edgewater Resources, LLC, a Michigan

limited liability company, a Manager of the (New) General Partner
of Ara Macao Holdings, L.P.

Q
-.a
—

—

[Notarial seal]
Notary Public

o

5-3$

gsss

My Commission Expires:

&NN Uahbclman
NOTARY PUBLIC STATE OF MICHIGAN

h is

COUNTY OF BERRIEN

My Commission Expires February 26, 2019
Acting In ttia County of Berrien

JJ

w

I
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Acknowledgement of (New) General Partner
The foregoing instrument was acknowledged before me this
day of
2013 by Paul Goguen, the President of ioVest Management, Inc., an Illinois corporation, the
Manager of ioVest Development, L.L.C., the Manager of the (New) General Partner of Ara
Macao Holdings, P.P.

[Notarial seal]
Notary Public

My Commission Expires:

The foregoing instniment was acknowledged before me this
2013 by

Q

day of
of Edgewater Resources, LLC, a Michigan

, the

limited liability company, the Manager of the (New) General Partner of Ara Macao Holdings,
L.P.

[Notarial seal]
Notary Public

5-ss?

giSs

My Commission Expires:.

Lit
J
w
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Additional Signature Page for Limited Partners Date Executed:

Date Executed:

Signature of or on behalf of Limited Partner

Name of Limited Partner (typed or printed)

Address of residence (if an individual) or
principal place of business (if other than an
individual):

a
til
-J

E S

U

^

If corporation, limited liability company or
limited partnership, state of organization:

liss
u
w

Taxpayer Identification Number/
Social Security Number:

Upon completion and execution of this page, please scon and email this page only back to
infoSDaramacao. com no later than February I, 2014. We will return a fully executed copy of the

full Amendment back to you.

7
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EXHIBIT "A" TO LIMITED PARTNERSHIP AGREEMENT
REGISTERED LAND SURVEY

PLAN SHOWING THE SUBOimtON SURVEY OF BLOCK NOS. A AND B OF ENTRY

\

NO. 11310 REGISTER NO. 7. WHICH SNOWS THE ENTIRE T.C-T VOLUME 41 FOUO
sa AND A PORTION Of T.C. T. VOLUME * 1 FOUO SO, SITUATE SOUTH OF
fVVERSOALE ROAD IN THE BLAIR ATHOU AREA ON THEPLACENCIA PENINSULA,
STANN CREEK DISTRICT .
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EXHIBIT "A-l" TO LIMITED PARTNERSHIP AGREEMENT

ARA MACAO CHARTER PROGRAM PROPERTY REPORT
UPDATED DECEMBER 1, 2013

[A PDF of this report is available for download by visiting www.aramacao.com/bloe. The
login is Owners and the password is Tropic20l2, both of which are case sensitive.]
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EXHIBIT "C" TO LIMITED PARTNERSHIP AGREEMENT

GENERAL PARTNER COMPENSATION/ FEE SCHEDULE

Compensation to General partner

12/15/13
Percentage

x

Calculated On

Development & Construction Costs (not
1. Project Management Fee (1)

3.0%

including marketing & sales)

a. General Conditions

7.0%

Construction Cost

b. General Contracting

5.0%

Construction Cost

c. Supervision

3.0%

Construction Cost

5.0%

Operating Revenue

2. Construction Management: (2)

3. Property Management (3)
4, Engineering, Design & 5urvey (4)

12.0%

Construction Cost

5. Capital Placement; (5)
a. Equity

5.0%

Funds Raised

b. Debt

2.0%

Funds Raised

6. Marketing & Sales (6)

17.0%

Sales Revenues

Q
w

d

Footnotes:

c

a

li-l
w
UJ

•

1. Project Management: This fee is charged for managing the overall development of the
project and for optimizing the economic benefits to be derived from the Partnership's assets.
Customary project and asset management fees charged by third parties range as high as 5%.
2. Construction Management: This cost plus fee Includes the costs associated specifically with
managing the construction process, (Supervision), managing sub-contractors (General

Contracting) and overhead associated with the construction process. 15% is in the mid range of
customary market rates.

3. Property Management: This is a customary fee for running and/or supervising the various
income producing components of the project once they are built and placed in operation. The
fee only apply's to such operating assets that are retained by the Partnership and not sold to or

developed by third party operators.
4. Engineering, Design & Survey: This fee includes all engineering, architectural and land survey

and planning costs. Much of this work will be done by Edgewater Res uurces with the possible
assistance of certain third party contractors. The fee includes any fees charged by such third
parties.

5. Capital Placement; This is a typical charge for arranging construction and development

funding for the Partnership. It is customary for this combined fee to run as high as 15% in the
marketplace.

6. Marketing and Sales; This fee includes all costs of promoting, marketing, selling and
delivering the Partnership's residential and commercial products. The fee includes all third party
brokerage and commission costs. This combined fee can run as high as 25% in the marketplace.

10
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Exhibit B to Memorandum

Property Report Updated December I, 201 3

[A PDF of the Property Report is available for downloading from the Ara Macao blog site.
www.aramacao.comy blog. The login is Owners and the password is Tropic20l2, both of which are case
sensitive.]
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
CHANCERY DEPARTMENT

JOHN FRANCIS MILLS TRUST, A TRUST,
AMERICAN ESTATE & TRUST, LC FBO
RICHARD L UMBACH, and ROBERT G.
TRONRUD, derivatively on behalf of

)
)

)

)
\

ARA MACAO HOLDINGS, L.P.,

Plaintiff,
v.

)
)
)
)
)
)
)

IOVEST DEVELOPMENT, LLC, ARA
MACAO MANAGEMENT COMPANY, LLC, )
IOVEST MANAGEMENT, INC., PAUL
)
GOGUEN, VINCE MINNITI, CHARLES
)
BARUFFI,
a
LU

Defendants.

d„
K

QPh

)
)
)

r-

SECTION 2-606 AFFIDAVIT

J Tig o

I, Richard Umbach, being first duly sworn, on oath declare and state as follows:
u

1.

-j
ld

The facts set forth within this affidavit arc within my personal knowledge, and if

called upon, I could and would competently testify thereto.
2.

1 am the beneficiary of Plaintiff American Estate & Trust, LC FBO Richard L

Umbach, which is a limited partner in Plaintiff Ara Macao Holdings, L.P,
3.

Neither I nor any of the other plaintiffs have a fully-executed copy of the

Amended & Restated Limited Partnership Agreement for Ara Macao Holdings, L.P. (the
"Partnership Agreement"), which is attached to the Complaint as Exhibit 1.

4.

We have requested a fully-executed copy of the Partnership Agreement from

Defendants, but no fully-executed copy has ever been provided to us.

5.

Defendants have sole control and possession of the fully-executed Partnership

Agreement.
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6.

Because Defendants have refused Plaintiffs' requests, a fully-executed copy of the

Partnership Agreement is unavailable to Plaintiffs.
7.

Neither I nor any of the other plaintiffs have a fully-executed copy of the First

Amendment To Amended & Restated Limited Partnership Agreement for Ara Macao Holdings,
L.P, (the "First Amendment"), which is attached to the Complaint as Exhibit 2,

We have requested a fully-executed copy

8.

of the First Amendment from

Defendants, but no fully-executed copy has ever been provided to us.
9.

Defendants

have

sole

control

and possession of the fully-executed First

Amendment.
10.

Because Defendants have refused Plaintiffs' requests, a fially-executed copy of the

Q
w

E5

First Amendment is unavailable to Plaintiffs.

a'iS
U

11.

FURTHER AFFIANT S AYETH NOT.

SiO
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SUBSCRIBED

IWORN TO

Before Me this

ay of May, 2016,

NOTARY PUBLIC

f
g

i

"OFFICIAL SEAL"
AMY DEAN

. , f^?,arY Pub,ic- s,l®te of Illinois

2
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Memorandum

Date:

December 12, 2012

From;

ioVest Development, L.L.C., ("IDL")

To: All Stakeholders, Are Macao Holdings, LP,, ("AMH")

Subject: Development Status, Ara Macao Resort & Marina (the "Project")
Ladies and Gentlemen,

We are writing to provide the status of Project development since our last report of May 1 5,
201 2. At that time, we reported that we
were close to writing up formal agreements between AMH and the Florida based Paladin Group
for a $103.5 Million developmentfunding package, Over the ensuing weeks, Paladin reported to us that before they could complete
a transaction with us, they needed
to complete funding and closing on foe acquisition of a large condo project In Oilando,
a process, which had commenced prior to our
involvement with them. On July 25-\ we received a memo from Paladin stating that they were
headlong into a significant legal battle
on the Oriando project and they were unable to give us a specific time, if any, when they would
be clearto work on our deal.
With that nodes, we began focusing more intently on other sources of capital we had been
cultivating, We also renewed oontacls
with third party real estate funding experts, resort realtors and other developers and it was not
long before a consistent pattern began
to emerge. Virtually even/ credible source we spoke to, advised us that funding for
high-dollar condominium development in foe

Caribbean is presently non-existent, a condition which has been persisting for severai years.
The majority of deals that have been

getting done, have bean made by investors and developers who pay pennies on foe
dollar for projects that are upside down with
Ihelr bankers. It has been their thesis that foey would "land bank" foe properties for two
to three years and then develop them when
foe market for luxury condos relumed.
Q
UJ

d
A New Market Emerging

m*

CJ ^ X vc

U "n
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As you may recall, it was an IoVest mandate to not borrow money for pre-development
costs of Ara Macao. We reasoned that we
must be able to borrow sufficient capital, such that it would be enough to construct sufficient
infrastructure and residential product
inventory (condos & villas) to position the project such that it generates cash flow and becomes
self-funding. That number, based on

our existing master plan is about $163,5 Million, Anything significantly short of that, where we
borrow some money, put it Into the
ground and never make a sale, could put us in jeopardy of losing foe property to foe banksters
and scavengers who follow behind.
So the good news is that we still own the Property freB and clear and we are free to pursue
alternative development plans. Over the

last couple of months, we have been researching the market for resort projects in general
with a view toward identifying a new
market and purpose for the Ara Macao estate, We have been encouraged by what we
have found. We have observed in Bnl'rze a
rapidly evolving market, in which people, baby boomers in particular, who are seeking a
Caribbean destination, are opting to buy a

piece of land and build a home. Their investment priorities have changed from purchasing a luxury
condo at any cost to a more
practical plan of purchasing land and building a single family home that offers such key features
as "sustainability", "affordability",

"green energy", "security" and "eco-friendly development* among others. Those who
would have been condo buyers in foe pre-

financial crisis heyday of condominium development are now seeking more perceived value
for their Caribbean get-away dollar.

We have found several excellent examples of this market shift in Southern Belize. One standout
Is Sanctuary Belize, a residential
community in Hopkins, about 20 miles north of the Ara Macao site. Sanctuary Belize is
a 14,000-acre (inclusive of a 10,000 acre
wildlife preserve) residential development located on the Sapodilla Lagoon, which provides
access to the Caribbean Sea. The
project is being developed in multiple phases, with each phase containing a release
of residential home lots for sale. Included are
Interior lots (no water frontage) as well as waterfront lots located on foe Sittee River, the
Sapodilla Lagoon and manmads canals.
Over 350 home lots have been sold to date. Visit www.sanctuarvbellze.com to see their
master plan and development concept.
Another gocd example is foe Peninsula Club iocated at foe southern end of the Placencla
Peninsula. Tbe Peninsula Club is a 60acre residential subdivision located just north of Placencla Village on foe lagoon side of
the Placencla Road. Planned improvements
include an 88 slip marina accommodating vessels up to 60 feet, a dive shop, restaurant,
bar and spa facilities. Residential tots with
lagoon frontage, marina frontage and or canal frontage are being offered in sizes ranging
from .5 acres up to 1 ,5 acres. Visit
www.eeninsulaciubbBiEe.com for more details. Then there is foe Wild Orchid, located In another
Piacencia Lagoon front subdivision
just north of Placencla Village. Built around a Lagoon side marina, the Wild Orchid has
a planned 76 residential units consisting of
villas, cottages and cabanas. Amenities include a clubhouse and reception center, restaurant
& bar, swimming pool, spa and gym.
As in most of these residential communities, the project sells a home lotto the consumer
and the consumer commissions a home to
be buiit within some predetermined time limit by a contractor approved by the project
developer. Visit www.wildorchid.com.
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There are many more examples of residential communities sprouting up along the southern coastline of Belize, Even Robert's Grove,
you may recall staying there during your visit to Belize, Is selling home lots. The new owners of Roberts Grove have opened up a
residential subdivision on the Lagoon side of their property and are selling home lots with and without docking space. Altogether,
these new residential communities provide strong evidence of a market for residential lots if offered at Ara Macao, So in the absence
of a market and funding for a high density condominium resort, we feel compelled to take a hard look al repositioning Ara Macao into
a residential community offering single family home lots for sale.

PlanS

Based on our analysis of the current market for Caribbean resort development coupled with guidance received from the foregoing
experts we talked to, we believe we have the means for a solid course correction for Ara Macao. We believe a market and funding
exists for a low-density residential community of single-family home sites on the Ara Macao land. The following concepts and
features are being considered under the new plan:

1.

Lend Optimization: Home lots are strategically placed to provide maximum exposure and use of Caribbean beach end
marina waterway.

2.

Affbrdability: lots are priced low to reach broad middle-income market.

3.

Sustamabiffly:

Q
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4.
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Inclusion of a cooperative organic garden provides fresh produce for all residents for 12 months of year

Inclusion of a cooperative fishing club provides daily fresh seafood forall residents

c.

We have in place abundant fresh water from the on site well and aquifer

d.

Solar, hydro, wind and other green energy sources can be integrated whBrever feasible

Community Center The Community Center would serve as the primary amenity for Phase I of the Project and would be

located directly on the beach. Some of the functions it may serve include reception center, restaurant, bar, fitness center,
spa, outfitters store, aqua center, harbor master quarters, guest quarters end a swimming pool , It is believed that an
activity center with these features will be a critical factor In promoting Phase ! lot sales. The Community Center could

IPs
a

jd.

'b.

consist of one or more structures.

5.

LU

Ex-pat Haven: This community can be a getaway orfull retirement community for U.S., Canadian, South American,

European and Asian ex-pats looking for an affordable alternate lifestyle.
6.

Wellness: If feasible, integrate a medical and wellness facility into the community. This is asirong complimentary business
to the affordable/sustainable/green retirement/getaway concept especially for aging baby boomers. We would likely seek a

third party experienced partner on this matter or simply sell or lease a land pad for this facility.

Realistic Construction Budget

The operative word , "affbrdability", is not just for the purchasers of residential lots, but also for the Project For the new Project plan,
affbrdability means no more expensive vertical construction, which has been the primary cause of delayed funding. Under the
present approved Ara Macao Master Plan, the total cost of construction to complete, including Infrastructure and all residential and

commercial buildings, is projected at about $500 Million, and as we have noted, it takes about $163.5 Million just to get started. .
Under the new Plan B, the total cost of construction, depending on the final land clan, could be brought in at under $100 Million, with
a launch requirement of es low as $10 Million. The reason is that the Phase I launch budget is only needed for infrastructure and
development costs. The vertical cost of building homes would be financed by the individual purchasers of lots. Moreover, $1 0 Million
is a more realistic and more reachable budget under current markBt conditions. We believe that wo are more than likely to be able to
raise $10 Million within our own network rather than have to rely on third party fund raisers and joint venture developer partners, who
promise much, but deliver little, After all, the ioVestteam has previously raised over $15 Million among our existing stakeholders to
acquire the land, develop the master plan and obtain environmental clearance. We have been informed that some stakeholders
would be willing to step forward with more cash if a viable Sand plan as described above can be presented. In addition to raising new
equity, we believe we can launch a pre-sales campaign, in which we would offer for sale a limited number of residential lots at pre-
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development discounted pricing to raise a portion of the $1 0 Million in Phase I launch costs. The more money we can raise in presales, the less new equity we would need to find.

New Development Partner
Before we can launch a pre-sales campaign, we must first develop a new single-family plat of subdivision within the larger Ara

Macao Master Site Plan. The plat of subdivision would create the actual inventory of residenttaJ tots to be offered for sale. In our
search for a new land planning company, one who 'could design the new plat of subdivision, we were introduced to Edgewater

Resources, a Michigan based company specializing in the design, development and marketing of marina resort communities
woridwidewww.edaewaterresources.com. To quote from their brochure, "Edgewater resources was founded with the goal of heiping
communities and landowners enhance their waterfronts, with a focus on planning, design, and engineering solutions based in

economic reality. Our combined background in design and development allows us to build partnerships between municipalities and
private developers that make the most of each opportunity. We go beyond imagining what a marina or waterfront could be, and
develop plans that can actually be financed and built resulting in projects that achieve measurable economic benefils for the larger

com munlty." Please visit their website to learn mora about this extraordinary company or you can download a copy of their
Experience & Qualifications brochure from the Ara Macao Blog Site, which is www.aramac30.corn/biog login; Owners, password;
Tropic2012. (Please note the login and password are case sensitive.)
Mot oniy did we choose Edgewater to be our new land planner, we are more than pleased to announce that they have agreed to
become our development partner. As you can imagine, land planning and design can be very expensive. It would not take long to run
up a $150,000 to $200,000 invoice with Edgewater just to design and permit the new residential subdivision, in fact, this was part of

a conundrum for us. We needed to raise money via pre-sales to launch Phase I infrastructure. We needed a new plat of subdivision
to start a pre-sales campaign. But we also needed money to engage a land planner to create the new residential subdivision. Vou
can see the problem here. The good news Is that Edgewater has agreed to put skin in the game by creating the new plan in
exchange for a residential lot, when it becomes available. More importantly, we have sjgned a preliminary agreement with them to
become a co-development manager of the project in exchange for an economic Interest in Project profits. We believe their

Q
nj
J

experience and capabilities will provide a higher assurance that we will meet our development goals. Not only has Edgewater agreed
:

(j^b2 .
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to spearhead development and construction of the Project, they have also agreed to play a significant role in finding new equity,

(SssktiaoiaJiBessalfis .and partnering in the overall mariceting and sales of Project inventory.
Settling With Existing Stakeholders

LU
LU

There are many benefits to this new development plan. Perhaps most paramount among them is that it will turn an illiquid asset into
one of relative liquidity, We have reported in the pest that the Property has been gaining in value over the years. However, without
having the funding to develop it we could not liberate that Increased value to create cash flow for our stakeholders. Please lake a
look at the abbreviated version of a Properly appraisal of the AMH 600 acre estate, which is included with this report as Appendix 1.
You can see that an orderly liquidation of the Property based on dividing it into various zones of highest and best use could yield in

excess of $1 00 Million. However, if we were to sell it as is to one cash buyer, we are likely to receive much less; perhaps recoup our
Investment and nothing more. Clearly, the best way to optimize the value of each stakeholder's interest in Ara Macao is to create and
market a residential subdivision, as you will see below.
Creating a residential single-family subdivision as the new Phase I gives the Project the opportunity to realize a significant portion of
its potential value today. Edgewater is presently in the process of developing the new Phase I residential lot subdivision. It is

estimated to yield about 1 B0 lots with an estimated value of about $250,000 per lot. The subdivision would be located in the
northeast corner df the Ara Macao property and would take up about 62 acres more or less. 8o, that's a potential of about $45 Million

in gross revenues from developing only 82 of the total 600 acres available. Please understand that the estimate of $250,000 per lot is
merely a hypothetical number at this time, but well founded . It was amved at by sampling the resident al lot prices of about two dozen
comparative properties in Belize including those mentioned above. The following table summarizes our findings.
Witerfrorrf Linear fief

Acreage
Range

Range

Average

Price Per Lot
Average

S1Q5K to $625K[ j 306,750

Beech Front Lois

.143 to .5

0.31

50 to 220

SO

Waterfront Lots with Sea Access

.18 to 3.7

0.76

65 to 250

109.8

$9DK to $425K

235,250

Interior Lots

33 to 3.3

1.51

na

na

$75KtoS248K

152,042
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The table illustrates that lot prices can range from as low as $75,000 for a small interior lot to over $800,000 for a larger beachfront
lot. Prices will also vary according to the quality of infrastructure and amenities included in the individual subdivisions. In any event,
the numbers currently being obtained by the developers of these properties provide strong support for the feasibility of our new
Phase I subdivision. Edgewater will be doing its own independent analysis of the Belize market and will make recommendations to
us on pricing. Once we have their input, we will construct a final price schedule for our first release of lots. We will be offering
beachfront, waterfront (canal frontage with sea access) and i nterior lots and it is reasonable to project that the prices will fall within
the averages cited in the above table.

in addition to creating a feasible runway for the Project to launch, the new Phase 1 residential subdivision gives the Project new
options with which it can settle with existing stakeholders. By that we mean that Founders (those who have contracted for a condo)
will be given the opportunity to exchange their existing position for credit toward the purchase of a residential lot. If they elect this
option, they will receive a dear title to the lot and may build the getaway home of thei r dreams'. Limited Partners will also be given the

same exchange for a lot option or maintain their current position and participate in cash flow If and when the Project generates a
profit. Creditors will be given the option to exchange their outstanding invoice balance for a credit toward the purchase of a lot or

receive a pay down of their balance as the Project generates profits. Any stakeholder that wants the fastest route to cashing out of
their investment will be given the following option.

AMH will set aside a specified number of lets equivalent In value to the fetal consideration of those wishing to cash out. The pool of
lots will be sold at such time as a combination of lot pro-sales and new investor equity funding is sufficient to launch the infrastructure
development ot the new Phase I residential subdivision. Proceeds from the lot pooi will be distributed to lot pooi stakeholders in accordance with their proportionate share of value contributed to fee pool. By way of example, assume you have contributed
$150,000 to a total lot pool of $1 Million. If a lot in fee lot pool is sold for our hypothetical value of $250,000, you would receive a

check for $37,500 f$150,000/$1,000,c00 X $250,000 = $37,500]. Sales and distribution of proceeds from pooled lots would continue
In this manner until everyone in the pool is paid in full. Please understand that cash for pre-sales must first go to infrastructure
development or the residential lots we create on paper will not be marketable or deliverable. So as soon as we raise our target
funding, currently projected at $10 Million, we can begin marketing and selling the lot pool.

Q
LLJ

_J

J*> £

Spl

Mew Capitalization Structure
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In order to implement the new plan, as we have slated, we have projected that we will need to raise about $10 Million to pay for
development and infrastructure costs associated with Phase 1. Counsel for ioVest recommends that we establish a new holding '

U >?S

company ("NewCo"), to properly align fee interests of current stakeholders with that of any new money coming in. We are also '

w
J
w

proposing to establish a new management company to integrate the interests of IoVest and Edgewater. With these new entities in
plaoe, we would draft a new private offering memorandum, which would describe the new transaction and the interests of all
stakeholders of NewCo. We propose to present the new offering memorandum to all stakeholders for their approval

Included with this report, as Appendix II is a proposed term sheet, which describes in some detail the new capital structure that would
be presented in the offering memorandum. It is bBsed in part on the hypothetical example that, of the $10 Million proposed budgetto

launch the new Phase I, $2.5 Million Is raised In pre-sales and $7,5 Million is raised in new equity. This is only one possible outcome
out of many, We will not know the final details until the offering is made and the transaction closes.

So this is our current plan and we believe one that, at long last is achievable under currant market conditions. We expect that our
next communication will contain the private offering memorandum, which will be the forma1, business plan for going forward. In the

meantime, if you have any questions or comments, please feel free to contact anyone from the ioVest team.
Our best wishes to you on this holiday season.
Your ioVest Team,
Paul, Chick, Vince and Dave
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BARROW & WILLIAMS LLP
Aitornuys-iit-Law, Notaries Public, Trademark and Patent Agents

Rodwcll R.A. Williams, s.c„ c. a. e.
Tania M. lYIuoiiy, uiia„ lu.b. (ii.m), C.L.E.

Nigel O. Ebanks, ha, (Henri, lub, (how), cjje.
Jollc- Ann Ellis-Bradley, B.A. |n»n>).U..B. (»>»•), C.I..E.
Stevannl L. Duncan. ll.b.(iw), c.ub.
Lissette V. Sratne, u.a. illira], llb. (Hciu), ca.iL

OurRef: 15-0272

March 30th, 2016

Mr. Paul Goguen
Ara Macao Holdings, LP

Deai" Mr. Goguen:
Re:

"Plan showing the subdivision survey of Block Nos. A&B ofentru No. 11310 Register
No. 7, which shows the entireT.C.T. Volume 41 Folio 59 and a portion ofT.C.T, Volume
41 Folio 60 comvrisingBlockNos. C &D of entry No, 11370 Register No. 7situate
smith

ofRiversdale Road in the Blair Atholl atea on the Placencia Peninsula in Stam Creek

D- S

District" by J. A. Hertular dated July 10,h, 2008.

^ 2 2 vo
^

CJ

This is in response to your request for confirmation of a pending transfer of the subject
land
from MacKinnon Belize Land & Development, Limited to Belize Land Trust Services
Limited.

a

In preparation for the Transfer, we have obtained and are in possession of the
following
documents:

w

1.
2.

3.
4.

5.

Above referenced J. A. Hertular Survey dated July 10,1\ 2008;
Transfer Certificates of Title showing MacKinnon Belize Land & Development, Limited

as registered proprietor of subject land (Volume 41 Folios 59 & 60);
Declaration of Trust for Ara Macao Trust;
Memoranda of Transfer on Sale of Portion of Land, Estate, Interest, Power or Right in a
Certificate of Title, signed by principals of MacKinnon Belize Land & Development,
Limited (one for a subject 100 acre parcel and one for a subject 516 acre parcel)
transferring subject land from MacKinnon Belize Land & Development, Limited to
Belize Land Trust Services, Limited as Trustees;

Affidavits of Seller of Land (one for a subject 100 acre parcel and one for a subject 516
acre parcel);

6.

Affidavits of Buyer of Land (one for a subject 100 acre parcel and one for a subject 516
acre parcel); and

7.

Letter from MacKinnon Belize Land and Development, Limited dated June 7th, 2004 to
ioVest Development, LLC stating that subject land has been fully paid.

Maiim

LexMundi
lYoi Id Bendy

Barrow & Williams LLP is a registered limited liability partnership established under the laws of
Belize with registration No. 16

Equity I-Iousc, #4 Albert Street. P.O. Box 61 7. Belize City, Belize - Tel: +501-327-5280 • Fax: +501-227-5278

E-mail: attorneys@banTwandwilliatU8.coin

www.barrowandwilliams.com
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As at this date, the amount owing and payable for all applicable expenses to put title in name of
the Purchaser is about US450, 000.00 plus an ascertainable amount for past due property taxes.

Yours faithfully,
BARROW &rW]

.MS LLP

"RODWELL R.A. WILLIAMS, S.C.

RSAW/asv

Q
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d
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
CHANCERY DEPARTMENT

<^<°o£qh
y^Sgw

^-fco

J FRANCIS MILLS TRUST, A TRUST,
IUCAN ESTATE & TRUST, LC FBO
w [ARD L UMBACH, and ROBERT G.

S|s<^
B
h|«o g
ou

U§3&0jNRUD, derivatively on behalf of
u

o

ARA MACAO HOLDINGS, L.P.,
Plaintiff,
v.

)
)

)

)
)
)
)
)
)
)
)

Case No, 16 CH 06345

IOVEST DEVELOPMENT, LLC, ARA
MACAO MANAGEMENT COMPANY, LLC, )
IOVEST MANAGEMENT, INC., PAUL
)
GOGUEN, VINCE MINNITI, CHARLES
)
BARUFFI,

Defendants.

)
)

VERIFIED EMERGENCY MOTION FOR APPOINTMENT
OF RECEIVER

Plaintiffs John Francis Mills Trust, A Trust, American Estate & Trust,
LC FBO Richard
L Umbach, and Robert G. Tronrud, derivatively on behalf of Ara
Macao Holdings, L.P.,
("AMH"), by and through their attorneys, Meitzer, Purtill & Stelle LLC,
hereby move this Court
for an order appointing Steven Nerget of Silverman Consulting, as
receiver and placing the
receiver in possession of AMH, and in support states as follows:
1,

Plaintiff AMH is an Illinois limited partnership with its principal place
of business

in Chicago, Illinois,
2.

Defendant Ara Macao Management Company, LLC ("AMMC"), is
a Michigan

limited liability company with its principal place Of business in St. Joseph,
Michigan, AMMC is
the current general partner of AMH.
3.

Defendant ioVest Development, LLC ("ID"), is an Illinois limited
liability

company which, at most relevant times, had its principal place of business
in Chicago, Illinois.
ID was previously the general partner for AMH, and is also the managin
g member of AMMC.
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4,

As the Genera] Partners of AMH, first ID and then AMMC had sole and

exclusive control over AMH's finances.
5.

AMH was formed to purchase a tract of undeveloped ocean-front land in

Placencia, Belize and develop it into a marina condominium community (the "Property"
).
6.

A total of $15,826,763

was raised through the purchase of 69 Limited

Partnership Units, deposits for condominiums, and other sources.
7.

AMH paid $6,686,200 in land acquisition costs to purchase the Property from its

former owner, but, due to the wrongful actions of ID and AMMC in failing to pay the transfer
and property taxes on the Property, title to the Property is still in the name of the seller.

8.

Despite having an initial funding of $15,826,763, the Property is still vacant, title

is still in the name of the seller, the project has run out of funds to proceed and is over

$1,000,000 in debt.
9,

AMH has been sued three times in the Circuit Court of Cook County, Illinois, by

investors seeking a return of their construction deposits.

Defendants, and their counsel, have

been defending AMH in these suits. Most recently, on April 20, 2016, a judgment for $150,000
was entered against AMH in favor of Richard Brown.
10.

As set forth more fully in the Complaint, the allegations

of which are

incorporated herein, ID and AMMC have shut out Plaintiffs and the other Limited Partners
of

AMH from the operations of AMH, they have failed to obtain title to the Property despite
expending over $6 million to do so, they and AMH are being sued by investors based on
AMH's failure to honor its obligations, and they have depleted and are continuing to deplete

the assets of AMH to the point where no reserve has been established and no funds remain
to

begin or even complete construction of the project, and they have incurred over $1,000,00.0
0
in debt in the name of AMH.
6 1° c aovd
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11.

The assets of AMH are the special funds of the investors in AMH, including

Plaintiffs and the other Limited Partners.
12.

The appointment of a receiver is necessary to preserve the status quo, and

irreparable harm will result to AMH if a receiver is not immediately appointed.
13.

Given the scale and nature of ID's and AMMC's ongoing wrongdoing, it is

impossible for ID ad AMMC to act to preserve the assets of AMH
14.

Given the wrongful depletion of AMH's assets, the only way that the remaining

assets can be preserved and the Property can be saved is through the appointment of
a receiver.
15,

A chancery court has the right and duty to preserve the status quo of parties to a

receivership proceeding until merits of controversy can be finally determined.
16,

The complaint in this matter seeks a judgment against, among others, ioVest

Development, LLC, and Ara Macao Management Company, LLC, for breach of contract,
breach

of fiduciary duty, fraudulent misrepresentation and conversion. The allegations of the
complaint
are incorporated herein by reference,
17.

There is good cause to appoint a receiver because: (a) the assets of AMH

constitute the sole security for the payment and satisfaction of the investments
of the Limited
Partners; and (b) any income being collected is not being used for the proper
purposes of the

development of the Property.

The verified Complaint sets forth the breaches of contract and

fiduciary duty and other wrongdoing of ID and AMMC.

Given the verified allegations in the

Complaint, there is a reasonable probability that Plaintiff will prevail on a final hearing on
this cause.
18.

None of the defendants in this action, all of whom have been served, has shown

good cause why a receiver should not be appointed and placed in possession of AMH.

19.

"[Tjhe power to appoint a receiver in any case is a power possessed and exercised

by Courts of Chancery, as a part of their general preventative jurisdiction, and that
receivership
6 jo eaova
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is a remedy to be applied by a Court whenever, in its judgment and discretion, the exercise of

such power is necessary to prevent injury and to do complete justice." Simpson v. Adkins. 3 1 1

111. App. 543, 550, 37 N.E.2d 355, 358 (4th Dist. 1941)(citation omitted)
20.

"The appointment of a receiver is an especially appropriate remedy in cases

involving fraud and the possible dissipation of assets since the primary consideration in
determining whether to appoint a receiver is the necessity to protect, conserve and administer
property pending final disposition of a suit. " Matter of McGaughev. 24 F.3d 904, 907 (7th Cir.
1994).

21 .

It is also appropriate to appoint a receiver for a company when stakeholders in the

company have been shut out of its operations. Ditis v. Ahlvin Const. Co.. 344 111. App, 551, 101

N,E,2d 633 (111. App. Ct. 1951) (abstract only).
22.

A receiver can be appointed even if the judgment debtor is insolvent. Heartland

Bank v, LNG Resources. LLC. 2008 WL 5064943 at ff 7 - 11 (Ct, App. Ohio 2008),

23.

The purpose of a receiver is to secure and preserve the property of the debtor.

People ex rgL Scott v. Pintozzi. 50 I11.2d 115, 123, 277 N.E.2d 844, 849 (1971). A receiver is an

officer of the court and his possession is the possession of the court itself. Id.
24.

Without the appointment of a receiver, AMH, the individual Plaintiffs and the

other Limited Partners have no other remedy to allow them to preserve and develop the Property
and to recover their investments.
25.

Given the foregoing and the allegations in the Verified Complaint, Plaintiffs are

entitled to the appointment of a receiver,
26,

The resume of Mr, Nerger, as well as a description of Mr, Nerger's services and a

rate sheet are attached hereto as Group Exhibit 1 .
WHEREFORE, AMH prays that:
6 jo f now
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A.

Steven Nerger of Silverman Consulting be appointed a receiver of AMH with
the

following initial powers:
1.
To investigate the assets and liabilities of AMH and to file a report with
the court within 60 days setting forth ail of the assets and liabilities of the
AMH and a
valuation thereof;

2.

To investigate the current income, expenses and distributions of AMH
and to file a report with the court within 60 days setting forth the monthly
income,
expenses and distributions of the partnership;
3.

To determine the value of all assets in the partnership;

4.
To determine whether distributions and expenditures were made consistent
with the Partnership Agreement;
5.
After evaluating all of the assets in the partnership, to provide
recommendations regarding how to maximize the value of the partnership assets;

6.
To provide recommendations regarding the settlement of accounts and
distributions, including prior payments of distributions; and
7.
B.

Such other powers this Court may deem appropriate; and

This Court order and direct ID and AMMC to immediately turn, over all books

and records of ID, AMMC and AMH to the receiver, and cooperate with
the receiver in the

execution of his court-ordered duties.
C.
This Court immediately order and direct ID and AMMC to refrain from
any
further expenditure of capital, incurrence of debt or dissipation of assets pending
resolution of
this Motion to Appoint Receiver; and
D.

This Court award Plaintiff such other, further and different relief as this
Court

deems just and proper
Samuel G, Harrod IV
MELTZER, PURTILL & STELLE LLC

1515 E. Woodfield Road, Suite 250
S chaumburg, II linois 60173
(847)330-2418

sharrod@mpslaw, com
Attorney No, 33682

JOHN FRANCIS MILLS TRUST, A TRUST,
AMERICAN ESTATE & TRUST, LC FBO
RICHARD L. UMBACH, ROBERT G.
TRONRUD, individually and derivatively on
behalf of ARA MACAO HOLDINGS, L.P
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VERIFICATION

Under penalties as provided by law pursuant to Section 1-109 of the Illinois Code of
Civil Procedure, the undersigned certifies that the statements set forth in this instrument are true

and correct, except as to matters therein stated to be on information and belief and as to such
matters the undersigned certifies that it verily believes the same to be true.
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.

Silverman

SR Consulting
Turnaround & Management Consulting

Steven A. Nerger
Partner

*

(847) 470-0200 -Office
(847) 470-0211 - Fax
snerger@silverm anconsulting.net
Steve Nerger joined Silverman Consulting in 1988. Over the past 25+ years, he has consulted on the

turnaround of numerous clients, ranging in size from $2 million to over $1 .5 billion, in diverse industries
such as: manufacturing and processing, distribution, general contracting, graphics arts/commercial
printing, food and agriculture, retail, building products and home improvement, and construction among
others.
Mr. Nerger assists his clients by developing consensual corporate strategy plans with management,

guiding analyses such as customer profitability and business viability, assisting with short and long term
cash management, negotiating with senior lenders and vendors, and implementing detailed turnaround
initiatives including pricing enhancements, expense reductions, and plant consolidations to create staying
power for the business. He has also acted as interim CEO and CFO for numerous clients and assisted in
executive search projects for a permanent replacement

In addition to his turnaround efforts, Mr. Nerger has had significant experience with bankruptcy matters
and has managed numerous liquidations including serving as the assignee for the benefit of creditors for
companies that have ranged in size from $5 million to over $125 million. He has served as the Chief
Restructuring Office ("CRO") for a number of companies. He has also acted as a Chapter 1 1 trustee and
oversaw the wind down and sale of over 150 locations of a building products and home improvement
chain resulting in the pay down of over $250 million in debt.

Finally, he has served as the court-

appointed receiver in several matters.

For six years prior to joining Silverman Consulting, Mr, Nerger was with Arthur Andersen & Company,
Chicago,
in
the
small
business
division
performing
audit
and
tax
work.
Mr. Nerger, a CPA, received a Bachelor of Business Administration in Accounting from Loyola
University of Chicago.
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Steven Nerger

$380.00

Trevek Sengbusch

$180.00

Alexander Lewis

$160.00

Kyle Looft

$160.00

Dustin Bernstein

$140.00

Ryan Mitchell

$140.00

Maxwell Peter

$140.00
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IN THE CIRCUIT COURT OF COOICCOUNTY, ILLINOIS
CHANCERY DEPARTMENT

JOHN FRANCIS MILLS TRUST, A TRUST,
AMERICAN ESTATE & TRUST, LC FBO
RICHARD L. UMBACH, and ROBERT G.

TRONRUD, individually and derivatively on
behalf of
ARA MACAO HOLDINGS, L.P.,

v.

IOVEST DEVELOPMENT, LLC, ARA

MACAO MANAGEMENT COMPANY, LLC,
IOVEST MANAGEMENT, INC., PAUL
GOGUEN, VINCE MINNITI, CHARLES
BARUFFI,
Defendants.

n
H'K

)
)
)
)
)
)
)
)
)

Plaintiff,

Kf

Case No. 2016-CH-06345

)
)
)
)
)
)
)
)
)
)

DEFENDANTS' MOTION TO DISMISS AND COMPEL ARBITRATION OR IN THE
ALTERNATIVE STAY MATTER AND COMPEL ARBITRATION

IoVest Development, LLC ("ID"), Ara Macao Management Company, LLC ("AMMC"),
IoVest Management, Inc. ("IM"), Paul Goguen, Vince Minniti, Charles Baruffi (collectively
"Defendants"), through their undersigned attorneys, pursuant to 735 ILCS 5/2-6 19(a)(9L moves

to dismiss this case in its entirety and compel arbitration, or in the alternative, stay this case and
compel arbitration. In support, Defendants states as follows:
FACTS

1.

Defendants are limited partners in Ara Macao Holdings, L.P. (the "Partnership"), an

Illinois limited partnership. They have purported to bring both direct claims against various
Defendants as well as derivative claims on behalf of the Partnership.

Page 1 of 5

Case 3:18-bk-03615-PS Doc 73-1 Filed 05/11/18 Entered 05/11/18 15:46:10
Exhibit Exhibits 40 - 44 Page 121 of 182

Desc

2.

Defendants were admitted as limited partners of the Partnership pursuant to Subscription

Agreements. Both the Partnership and the limited partner being admitted agreed to the terms of
the Subscription Agreements. True and correct copies of the Subscription Agreements are

attached as Exhibits A, B and C to the affidavit of the General Partner of Ara Macao, which is
attached to this Motion as "Exhibit 1." Plaintiffs attached copies of the Limited Partnership
Agreements (the "Partnership Agreements") to their Complaint as Exhibits 1 and 2.
3.

Pursuant to Paragraphs 16 and 17 of the Subscription Agreements, the Plaintiffs agreed

that "[t]his Agreement and the Partnership Agreement constitute the entire agreement between the
parties hereto with respect to the subject matter hereof. (Ex. 1, Paragraph 1 7).
Furthermore, Paragraph 3 of the Subscription Agreement states, in relevant part:

"Subscriber . . . hereby elects to be (b) be bound by the terms of the Partnership Agreement
(and the executing of this Subscription Agreement shall constitute Subscriber's execution
of the Partnership Agreement)

4.

The Subscription Agreements contain mandatory arbitration provisions. Specifically, the

Subscription Agreements state that

Any controversy or claim arising out of or relating to this Agreement
(including the making and entering into hereof), the Subscriber's
purchase of the Limited Partnership Interests, or any alleged breach
of this Agreement, shall be settled by binding arbitration
administered by the American Arbitration Association in

accordance with its Securities Arbitration Rules, and judgment on
the award rendered by the Arbitrator(s) may be entered in any court
having jurisdiction thereof.

5.

In direct contravention of their agreement by the Partnership and the Limited Partners to

bring claims related to the Partnership Agreement, the Plaintiffs, allegedly acting derivatively on
behalf of the Partnership, brought suit in this Court.

Page 2 of 5
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ARGUMENT

All claims related to the Partnership Agreements must be dismissed and the Plaintiffs
t,
should be compelled to arbitrate their claims related to breach of the Partnership Agreemen
whether they are acting individually or derivatively. Illinois has a strong public policy favoring
(1st
the arbitration of disputes. Bishop v. We Care Hair Dev. Corp., 316 111. App. 3d 1182, 1191

Dist. 2000); Kostakos v. KSN Joint Venture No. 1 , 142 111. App. 3d 533, 536 (1st Dist. 1986). An
unambiguous agreement to arbitrate requires the parties to arbitrate their disputes, and as such, this
Court must compel arbitration pursuant to the parties' agreement and Illinois law.
The Subscription Agreements, wherein the arbitration provision at issue is found, listed the

various options through which one could obtain a limited partnership interest in the Partnership.
The Subscription Agreements are signed and agreed to by the Partnership and (1) John Francis

Mills, as the Trustee for the John Francis Mills Trust, (see Exhibit A to Affidavit of Paul Goguen,
attached to this Motion as "Exhibit 1"); (2) Richard L. Umbach (see Exhibit B to Goguen

Affidavit); (3) Robert G. Tronrud (see Exhibit C to Goguen Affidavit). Plaintiff is trying to avoid
the arbitration provision contained in these agreements.

The Subscription Agreement and the Limited Partnership Agreement must be read as a
single contract and should be interpreted jointly. The general rule in Illinois is that "in the absence
of evidence of a contrary intention, where two or more instruments are executed by the same
contracting parties in the course of the same transaction, the instruments will be considered
together and construed with reference to one another because they are, in the eyes of the law, one

contract." Tepfer v. Deerfield Savings & Loan Ass'n , 118 111. App. 3d 77, 80 (1st Dist. 1983).
in one
Construing contemporaneous instruments together means that if there are any provisions

instrument limiting, explaining or otherwise affecting provisions of another, they will be given
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effect. Id. Here, the Subscription Agreement provides that both it and the Partnership Agreement

"constitute the entire agreement between the parties." Ex. A, ^ 16; Ex. B, 1)17, Ex C, ^[17.
Furthermore, the execution of the Subscriber Agreement was a necessary condition for the

individual plaintiffs and the Partnership for the admission of the Plaintiffs as a limited partners.
Ex. A, ^[3; Ex. B, ^[3; Ex. C ^3. Therefore, the

Furthermore, the arbitration provision contained in the Partnership Agreement and

Subscription Agreements are similar to the arbitration provision interpreted in A.E. Staley Mfg.

Co. v. Robertson, 200 111. App. 3d 725, 727 (1st Dist. 1990). The arbitration clause in A.E. Staley
contained the same "arising out of' language and the First District found that the two contracts at
issue in A.E. Staley needed to be read in conjunction and accordingly compelled arbitration. Id. at

730-31. Similarly, the Partnership Agreement and Subscription Agreements in this case must be
read in conjunction. Accordingly, disputes arising out of the Limited Partnership Agreement are
subject to the Subscription Agreement's arbitration clause.

For the reasons stated above, this matter should be stayed and/or dismissed and arbitration
compelled as agreed to by the parties in the Limited Partnership Agreement and the Subscription
Agreement. Plaintiffs and the Partnership signed the Subscription Agreement, and by signing those
documents, both parties agreed to the arbitrate their claims against each other.

Finally, if this Court is inclined to deny arbitration, Illinois Supreme Court Rule 307(a)(1)

provides that an appeal may be taken of court "granting, modifying, refusing, dissolving or
refusing to dissolve an injunction." Courts have determined an order to compel arbitration is
injunctive in nature, falling under Rule 307(a)(1). Salsitz v. Kreiss , 198 111. 2d 1, 12 (111. 2000). If

this Court is inclined to deny this Motion, Defendants respectfully ask this Court to stay further
proceedings until an appeal is ruled upon.
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WHEREFORE, Defendants, IoVest Development, LLC, Ara Macao Management

Company, LLC, IoVest Management, Inc., Paul Goguen, Vince Minniti, Charles Baruffi,
respectfully requests that this Court enter an order compelling arbitration of this matter, and for
all other relief deemed just and fair.

Respectfully submitted,

Scott C. Frost
Daniel S. Rubin
Alexander M. Leonowicz

Howard & Howard Attorneys PLLC
200 South Michigan Avenue, Suite 11 00
Chicago, IL 60604-2480
Tel: (312) 372-4000 Fax: (312) 939-5617
Firm ID: 46359
drubin@howardandhoward.com
Attorneys for Defendants

4826-1448-7090, v. 1
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
CHANCERY DEPARTMENT
JOHN FRANCIS MILLS TRUST, A TRUST,
AMERICAN ESTATE & TRUST, LC FBO
RICHARD L. UMBACH, and ROBERT G.
TRONRUD, individually and derivatively on
behalf of
ARA MACAO HOLDINGS, L.P.,
Plaintiff,

v.

IOVEST DEVELOPMENT, LLC, ARA
MACAO MANAGEMENT COMPANY, LLC,
IOVEST MANAGEMENT, INC., PAUL
GOGUEN, VINCE MINNIE!, CHARLES
BARUFFI,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 2016-CH-06345

AFFIDAVIT

of the
I, Paul J. Goguen, under penalties as provided by law pursuant to Section 1-109
are true and correct,
Code of Civil Procedure, certify that the statements set forth in this Affidavit

as to such matters the
except as to matters therein stated to be on information and belief and
true:
undersigned certifies as aforesaid that he verily believes the same to be
1.

1 am competent
My name is Paul J. Goguen and I am over the age of eighteen years old.

to make the statements contained in this Affidavit.
2.

ent, LLC,
I am the President of ioVest Management, Inc., manager of ioVest Developm

of Defendant Ara
manager of Ara Macao Management Company, LLC, the General Partner
Macao Holdings. L.P. t7k/a Scarlet Macaw Resort L.P.
Page .1 of2

EXHIBIT

4836-5945-9378, v. 1
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In the ordinary course of its business, the Partnership maintains records related to its

3.

limited
limited partners. These records include all documents related to the admission of new

partners, including Subscription Agreements signed by the Partnership and the person or entity
of
being admitted as a limited partner into the Partnership. It is the ordinary and routine practice
at or
the Partnership to place Subscription Agreements into files maintained by the Partnership
near the time the Subscription Agreement is executed by ail necessary parties.
4.

Based upon my search of the business reeords of the Partnership, attached to this

parties.
Affidavit are true and correct copies of Subscription Agreements signed by the relevant

The Subscription Agreement related to the John Francis Mills Trust is attached to this Affidavit
this
as "Exhibit A." The Subscription Agreement related to Richard L. Umbach is attached to
Affidavit as "Exhibit B," The Subscription Agreement related to Robert G. Tronrud is attached
to this Affidavit as "Exhibit C."
FURTHER AFFIANT SAYETH NAUGHT
/

y/J

9

BY:
?
Paul J. Gog&eri, a^the President of ioVest Management, Inc., manager of ioVest
Development, LUC, manager of Ara Macao Management. Company, LLC, the General
Partner of Defendant Ara Macao Holdings, L.P. f/k/a Scarlet Macaw Resort L.P,

Dated:

/J_

, 2016

Page 2 of 2
4836-5945-9370, v. 1
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Subscription and Purchase Documents

ARA MACAO HOLDINGS, L.P
Option 1

75 Class A Partnership Units
Priced at $100,000 per Unit
Option 2

50 Condominium Units
Priced at Pre-construction Incentive Pricing

These subscription documents are being delivered simultaneously with the Confidential Private Offering
Memorandum dated December 2005 relating to the. private offering of Partnership Units; of Ara Macao Holdings,
LP., an Illinois limited partnership (the "Company). The Company, at its; absolute discretion, may reject the
subscription request of any person at any time prior to the closing of the sale of the Units.
HOW TO SUBSCRIBE

Option 1:

If you have decided to purchase one or more Option 1 partnership Units, please complete and sign the Subscription

Agreement and submit together with payment of the subscription amount, by check payable to "ioVest
Development, LLC." and return to:

IoVest Development, LLC.
191 North Wacker Drive
Suite 2350

Chicago, IL 60606
Option 2:

if you have decided to purchase one or more Option 2 Pre-construction Incentive Priced Condominium Units or Villa
Units, please complete and sign a Pre-Construction Incentive Pricing Purchase Agreement and submit together with
payment of the purchase amount, by check payable to "ioVest Development, LLC." to the address above.

Subscriptions must be received before the close of business on December 31, 2006. The Company can, however,
extend the date at its sole discretion by giving notice to all offerees.
In the event a subscription pr purchase agreement is not accepted, the funds will be returned immediately to the

Subscriber/Purchaser.

EXHIBIT
53
3

S
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I
PARTNERSHIP UNIT

SUBSCRIPTION AGREEMENT

(the "Agreement"), Is entered into effective this
THIS PARTNERSHIP UNIT SUBSCRIPTION AGREEMENT
gs, LP., an Illinois limited partnership (the
25th day of August 2006, by and between Ara Macao Holdin ).
(the "Subscriber"
"Company") and John Francis Mills Trust, a Trust
WITNESSETH

In

d, the parties agree as follows:
receipt and sufficiency of which is hereby acknowledge

Subscriber, and Subscriber agrees to purchase
1; Agreement of Sale. The Company agrf.es to se|l to ership
Units") of the Company for $100,000 (the

from the Company, one limited partnership Interests (the "Partn
"Purchase Price").

2;

deliver to
execution of this Agreement, subscriber snail
Payment of the Purchase Price. Upon the
Price of the

pment, LLC.) equal to the Purchase
the Company, a check (made payable to loN/est Develo
Partnership Units subscribed for.
hot be Admitted as a limited partner of the
3. Acceptance. Subscriber acknowledges that tie will
met
admission described in the Partnership Agreement are
Partnership, and then only if the other conditions to such
on
binding
not
is
iption
the Partnership Agreement. This subscr
and only as of the date permitted in accordance with
r
Partne
al
Gener
the
of
ion
discret
sole
the
at
acceptance is
the Partnership until the Partnership accepts it, which
each
to
agrees
hereby
riber
Subsc
ed.
indicat
where
ment
and shall be noted by execution of this Subscription Agree
that if
not revocable by Subscriber and further agrees
Subscriber acknowledges that this subscription is
Partnership,
the
of
r
partne
limited
a
e
becom
(a)
to:
elects
scription is accepted, Subscriber shall, and hereby
(b) be bound
execute any and a))
ion of the Partnership Agreement), and (c)
Agreement shall constitute Subscriber's execut

In consideration of Subscriber's subscription for the
4. Representations and Warranties of the Company.

warrants to Subscriber as follows:
Partnership Units, the Company represents and

(a)

and validly existing limited partnership
Organization. The Company is a duly organized

under the laws of the State of Illinois.

g under the laws of the State of Illinois,
Good Standing. The Company is in good standin
and
g to limit or impair any of its powers, rights
and there are no proceedings or actions pendin
(b)

privileges, or to dissolve it.

of
of this Agreement and the consummation
Authorization. The execution and delivery
the
Of
action
been duly authorized by proper corporate
the transactions contemplated hereby have
(c)

Company.

In consideration of the Company's offer to sell the
5. Representations and Warranties of Subscriber.

:
ents and warrants to the Company as follows
Partnership Units, Subscriber hereby repres

ed, and is familiar with the Confidential Private
(a) That Subscriber has received, has fully review
of the Ara Macao Holdings, L.P. Limited
ve
2005, inclusi
Offering Memorandum dated December

ry thereto (collectively, the "Memorandum ").
Partnership Agreement and all documents ancilla
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Units for an indefinite period
(b) Thai Subscriber is in a financial position to hold the Partnership
of Subscriber's investment
loss
te
comple
a
nd
withsta
of time and is able to bear the economic risk and
in the Partnership Units;

iber's own professional
(c) That Subscriber,, either alone Or with the assistance of Subscr
that Subscriber is
matters
s
busines
and
advisons has such knowledge and experience in financial
in the Partnership Units;
investment
capable of evaluating the merits and risks of the prospective

to him by any means of general
(d) Subscriber confirms that Partnership Units were not offered
ntations, warranties or written
solicitation or general advertising, that he has received no represe
than those contained in the
other
Units
ship
Partner
of
communications with respect to the offering
is not reiyirig upon any information other
Memorandum, and in entering into this transaction, Subscriber
independent investigation.
than that contained in the Memorandum and the results of his own

rship Units in light of Subscriber's financial
Units, and the suitability of an investment in the Partne
condition and investment needs;

<0
es and financial needs, and the Subscriber
Subscriber based upon the Subscriber's investment objectiv
encies
for his, her or its; current financial needs and personal conting

has adequate means for providing

t to the Partnership Units;
and has no need for liquidity of investment With respec

and complete information regarding the
(g) That Subscriber has been given access to full

satisfaction for the purpose of obtaining
Company and has utilized such access to Subscriber's
either met with or been given

Subscriber has
information regarding the Company, and, particularly.
of the, Company for the purpose of asking
s
ntative
reasonable opportunity to meet with represe
ntatives concerning the Company and its
represe
such
from,
s
questions of, and receiving answer
business plan;
of pegury, that Subscriber is not subject to the
(h) That the Subscriber certifies, under penalties
the Internal Revenue Code of 1986, as amended,
backup withholding provisions of Section 3406(a) of
number or

to furnish your Social Security
(Mote: You are subject to backup withholding if (i) you fail
Company that you
r herein; (ii) thejritemqf Revenue Service notifies the

taxpayer identification numbe
Identification number; (Hi) you are notified that
furnished an incorrect Social Security: number or taxpayer
to certify that you are not subject to backup
you are subject to backup withholding; or (iv) you faii
y number or taxpayer Identification number.)
withholding or you fail to certify your Social Securit

iber's own account and for investment
(i) The Partnership Units are being purchased for Subscr
the Partnership Units, and Subscriber has made
and without the intention of reselling or redistributing
Units and Subscriber's financial condition is such
no agreemerit with others regarding the Partnership
of the Partnership Units in the foreseeable future.
that it is not likely that it will be necessary to dispose
and Exchange Commission, a purchase of the
ies
Securit
Subscriber is aware that, In the view of the
or
reason of any foreseeable specific contingency
Partnership Units with an intent to resell by
In the condition of the Company, or in connection
anticipated change in market values, or any change

loan obtained for the acquisition of the Partnership
with a contemplated liquidation or settlement of any
stent with the

would represent an intent inconsi
Units and for which the Partnership Units were pledged,
representations set forth above;

are highly speculative, illiquid and involve a
(j) Subscriber realizes that the Partnership Units
on the investment and of losing the
return
no
g
receivin
high degree of risk, including the risks of
Subscriber's entire investment in the Company;
(k)

ed in and received the offer and made
Subscriber is a bona fide resident of, and is domicil

state set forth in the introductory paragraph hereof;
the decision to invest in the Partnership Units in the

2
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tands that the Company has had no
(I) Subscriber hereby acknowledges that Subscriber unders

ate loss;
revenue to date and may subsequently incur an aggreg

investing in the Partnership Units;
(m) If an entity, Subscriber was not formed for the purpose of
ALL that apply):
(n) Status as an "Accredited Investor." Subscriber is (check

X yfit A natural person whose individual net worth (assets less liabilities), or joint net worth

with his or her spouse, exceeds $1,000,000.

of $200,000, or whose
A natural person whose individual income was in excess
(jj);
most recent years,
two
s of $300,000, in each of the
joint income with his or her spouse was iri exces
t year.
curren
the
for
level
same income
and who has a reasonable expectation of reaching: the
any.
(ilO A director or an executive officer of the Comp

(iv) A bank,

insurance

company,

registered investment

business development

yee benefit plan.
company, small business investment company or emplo
or a

registered broker or dealer.

(vi) A private business development company.

(3) of the internal Revenue Code with
(vii) An organization described in Section 501(c)
assets in excess of $5,000,000,

business trust, or partnership with assets
(v/ir) A corporation, Massachusetts or similar
in excess of $5,000,000.

(ix) A trust with assets in excess of $5,000,000.

available to an irrevocable trust.]
item(s) I(i)-(ix)J that applies; [This item is not
plan of which the individual directing the
(xi) A self-directed IRA, Keogh, or similar
of items (i)-(x) above. Also check the
more
or
tor in one
investments qualifies as an "accredited inves

item(s) [(i)-(x)j that applies.

NONE OF THE ABOVE.
parents, parents-in-law, siblings, siblingsNeither Subscriber nor any of his/her spouse,
manager,
supports is a director, officer, partner, branch
in-law* children, or relatives which Subscriber
age
broker
a
by
ed
engag
or
to
related
ly
older of, or similar
registered representative, employee, shareh

(o)

firm.
the information contained herein is true and
Subscriber represents and warrants that
es in such
notify promptly the General Partner of any chang
correct as of the date hereof and agrees to
ment.
of this Agree
information that occur prior to the acceptance
(p)

6.

Investment

Purpose

in

Acquiring

the

Partnership

Units.

Subscriber

acknowledges

that

the

ed (the "Securities Act"),
under the Securities Act of 1933, as amend
Partnership Units have not been registered
riber in reliance on
Subsc
to
issued
such Partnership Units will be
or applicable state securities laws and that
ties laws and in
securi
state
ble
applica
and
Act
of the Securities
exemptions from the registration requirements
riber is

contained herein. Subsc
any's representations and agreements
reliance on Subscriber's and the Comp
riber for investment purposes only and not

for the account of Subsc
subscribing to acquire the Partnership Units

3
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f

no present intention to divide his, her or its participation
with a view to their resale or distribution. Subscriber has
or any part of the Partnership Units, in making these
with others or to resell or otherwise dispose of all
view of the Securities and Exchange Commission,
representations, Subscriber understands that, in the
be
ation requirements of the Securities Act would not
exemption of the Partnership Units from the registr
ing the
acquir
y
merel
mind
in
has
riber
Subsc
riber,
of Subsc
available if, notwithstanding the representations
event.
occurrence or nonoccurrence of some predetermined
the
upon
ution
distrib
or
resale
for
Units
rship
Partne
if the Partnership Units or any part thereof are
7. Compliance with Securities Act. Subscriber agrees that
requirements of the Act
or distribute them pursuant to the
sold or distributed in the future, Subscriber shall sell
of the
pariAnime
will notj transfer aoany
fit
s that Subscriber
agree
i* al
'w,
securities lews. Subscriber

and applicable state
_

,

,

,

.

,,,

.

«;

J

'

-

•

p

_

• ,,

—I

ration.
applicable state securities laws or(il) such regist

THIS CERTIFICATE HAVE NOT BEEN
'THE SECURITIES REPRESENTED BY
OF 1933, AS AMENDED, HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT
A
RITIES LAWS, AND ARE SUBJECT TO
REGISTERED UNDER ANY STATE. SECU
MAY NOT BE

N AGREEMENT. THEY
SUBSCRIPTION AND INVESTMENT REPRESENTATIO
IN THE ABSENCE OF EITHER AN
RED
SFER
TRAN
, OR

SOLD, OFFERED FOR SALE
RITIES ACT OF 1 933, AS AMENDED, AND
EFFECTIVE REGISTRATION UNDER THE SECU
S LAWS, OR AN OPINION OF COUNSEL
UNDER THE APPLICABLE STATE SECURITIE
ION IS EXEMPT FROM REGISTRATION
SACT
FOR THE COMPANY THAT SUCH TRAN
AMENDED, AND UNDER THE APPLICABLE
UNDER THE SECURITIES ACT OF 1933, AS
STATE SECURITIES LAWS;"
er order with its
; that the Company may place a stop transf
9; Stop Transfer Order. Subscriber agrees
Units.
rship
any certificates representing the Partne

registrar and transfer agent (if any) covering

stands that the
fer of the Partnership Units. Subscriber under
10. Knowledge of Restrictions upon Trans
an extended period of

and may, in fact, be prohibited from sale for
Partnership Units are not freely transferable
of investment in the
' Subscriber must bear the economic risk
f,
thereo
e
time and that, as a consequenc
limited opportunities to dispose of the

have extremely
Partnership Units for an lndeflriUt R®ri.9ri. Pf time and may
the Securities

Act permits the transfer of
s that Rule 144 under
Partnership Units. Subscriber understand
a minimum one-year
ed only under certain conditions, including
"restricted securities" of the type here involv
any, and that such
Comp
the
rning
of certain information conce

holding period and the availability to the public

conditions permitting sale may never occur.
ment (including the
arising out of or relating to this Agree
11. Arbitration. Any controversy or claim
or any alleged breach of

riber's purchase of the Partnership Units,
making and entering into hereof), the Subsc
tion Association in
arbitration administered by the American Arbitra
this Agreement, shall be settled by binding
Arbitrators) may
the
, and judgment on the award rendered by
accordance with its Securities Arbitration Rules
Illinois before
go,
Chica
in
held
be
shall

thereof. Any such arbitration
be entered in any court having jurisdiction
of limited partnerships
real estate development and the formation
about
ble
edgea
knowl
a single arbitrator who is
that invest in real estate projects.

by Subscriber
nor any interest herein shall be assignable
12. Binding Effect. Neither this Agreement
g upon and
bindin
be
shall
ment
Agree
this
of
Company. The provisions
without the prior written consent of the
entatives, successors and
, and their respective heirs, legal repres
inure to the benefit of the parties hereto
assigns.
and agreements of the
ry. The representations, warranties,
13. Representations to Survive Delive
and effect and

in full force
this Agreement wlii remain operative and
Company and of Subscriber contained in
and the delivery of certificates
above
2
n
Sectio
to
ant
pursu
Price
ase
will survive the payment of the Purch
any.
representing the Partnership Units, if

4
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of
ned by and construed in accordance with the laws
14, Governing Law. This Agreement shall be gover

law provisions.
the State of Illinois, exclusive of its conflict of
15. Attorney-in-Fact.

Partnership Units, Subscriber
In connection with Subscriber's subscription for
ns as

, or such perso
General Partner, loVest Development, L.L.C.
hereby irrevocably constitutes and appoints the
, with full power of substitution, as his true and

"attorneys-in-fact")
may be designated by any of them (collectively the
and with full
unto such attorney-in-fact full power of substitution
ng
granti
lawful representative and attorney-in-fact,
to, file
swear
r,
delive
e,
wledg
stead to make, execute, ackno
power and authority in Subscriber's name, place and
to
priate
appro
s
deem
r
Partne
ral
Gene
the
: (a) all instruments that
and record in all necessary or appropriate places
the transfer of
the General Partner deems appropriate to effect
(b) all conveyances and other instruments that

rship Agreement.
Subscriber's Interests pursuant to the Partne

rship Units.
assignment by Subscriber of Subscriber's Partne
incompetence or incapacity of subscriber orari
hei

TTp»

16,

Entire Agreement.

Agreement constitute; the entire
This Agreement and the Partnership

amended only by a writing
respect to th e subject matter hereof, may be
agreement between the parties hereto with
respect to the .subject
with
parties
the
any prior agreement between
executed by all of the parties, and supersede
matter hereof.
priate, each term stated in either the
Whenever from the context it appears appro
Gender.
17.
of the masculine, feminine
ar and the plural, and pronouns stated in any
singular or the pluralsball Include the singul
r.
gende
feminine arid neuter
or neuter gender shall include the masculine,

5
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SUBSCRIBER INFORMATION

Subscription Amount: $100,000

i

John Francis Mills Trust
(Please print name(s) in which the Partnership Units are to be issued):

Taxpayer I.D7S.S. No.;

Address:
Street:|

City: Eagle

State: CO

Zip Code: 81 631

Telephone Number: I
f
Email Address: ,
Occupation:

Check OneIndividual Ownership
Joint Tenants (JTWROS)
Tenants in Common

Partnership*
Corporation*
X_ Revocable Trust*
Irrevocable Trust*
Other*

y.
*!f checked, complete the attached Certificate of Signator

6
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to be executed effective as of the date
IN WITNESS WHEREOF, the parties have caused this Agreement
first aboveAvritten.

Joint Tenant /

For Individual Investor /

1st TeTjant in-Common:

For 2nd Joint Tenant / 2nd Tenant In
Common:

'/j,

(Signature of 2n0 JointTenant /

{feihnature of Individual Investor /

I^Joint Tenant / 1st Tenant in Common)

2nd Tenant in Common)
Print Name:

Print Name:

.*

For Partnership / Limited Partnership:

For Corporation:*

(Signature of General Partner)

(Signature of Corporate OfTiceij

Print Name of Genera! Partner

Priht Name of Corporate Officer.

Print Name of Partnership /
Limited Partnership:

Print Name of Corporation:

For Trust or Other Entity:*

For Limited Liability Company:*

(Signature of Authorized Representative)

(Signature of Manager (or Member if
Member Managed))

Print Name and Title of Authorized Representative:

Print Name of Manager (or Member if
Member Managed):

John Francis Mills, Trustee
Print Name and Type of Other Entity:

Print Name of Limited Liability Company:

John Francis Mills Trust

on the next page.
*Please complete Certificate of Signatory
ACCEPTED BY THE COMPANY:
ARA MACAO HOLDINGS, L.P.
Partner
By: ioVest Development, L.L.C., General
By: loVesLMIanagement, inc., Manager

By: Paul Gog:

n, President

7
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CERTIFICATE OF SIGNATORY

subscnbed for by an Entity)
(To be completed only if Partnership Units are being

Mills Trust (the "Entity"). I certify that t am
lt John Francis Mills, am the Trustee of John Francis
e and carry out the terms of the Subscription
empowered and duly authorized by the Entity to execut
Unit, and certify further that the Subscription
rship
Agreement and to purchase and hold the Partne
of the Entity and constitutes a legal and binding
Agreement has been duly and validly executed on behalf
obligation of the Entity.
IN WITNESS WHEREOF, I have set my hand this

day of js

, 2006

Trustee
(Title)

John Francis Mills
(Please Print Name)

8
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Subscription Documents

SCARLET MACAW RESORT, LP,
Potion 1
40 Oass A Investment Units
Priced at $100,000 per Unit
Option 2
10 Condominium Units
Priced at $150,000 per Unit Developer Cost
,

Potion 3
10 Founder Units
Priced at $250,000 per Unit

These subscription documents are being delivered simultaneously with the Confidential - Private Offering
Memorandum dated October 2004 relating to the private offering of limited partnership interests of Sea/jet Macaw

Resort, LP., an Illinois limited partnership (the "Company"). The Company, at Us absolute discretion, may reject the
subscription request of any person at any time prior to the dosing of Ihe sale of the Units.

HOW TO SUBSCRIBE
.

Potion 1:

If you have derided to purchase one or more Option 1 Units, please complete and sign the Subscription Agreement
and submit together with payment of the subscription amount, by check payable to loVest Development, LLC." as
Escrowee for Scarlet Macaw Resort, LP. to:

Douglas A. Hanson
130 E. Randolph
Suite 3600

Chicago, IL 60601

Potion Z:

If you have derided to purchase one or more Option 2 Units, please complete and sign a Condominium Purchase
and Sale Agreement to be prepared by an ioVest Development representative and submit together with payment of

the purchase amount, by check payable to "IoVest Development, LLC." to the address above.
Option 3:

If you have derided to purchase one or more Option 3 Units, please complete and sign the Subscription Agreement
and a Condominium Purchase and Sale Agreement to be provided by an ioVest Development representative and
submit together wfth payment, of the purchase amount, by check payable 1o ToVest Development. LLC." to the
address above.

Subscriptions must be received before the close of business on November 30. 2004. The Company can, however,
extend the date at its sole discretion by giving notice to all offerees.
In the event a subscription is not accepted, the funds win be returned immediately to the Subscriber.

Subscription* which are accepted will be bald in eevrow until the minimum nr.vourrt of $400,000 is realized.

EXHIBIT
'8
s

a

3Desc
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LIMITED PARTNERSHIP INTEREST SUBSCRIPTION AGREEMENT

THIS LIMITED PARTNERSHIP INTEREST SUBSCRIPTION AGREEMENT (the "Agreement"), is entered Into

effective this ^2,

day of

200^. by and between Scarlet Macaw Resort, LP„> an Illinois

limited partnership (the "Company"! and Jf,
state of

Vc?/s

A. //rf&<K>s

, an individual residing in the

_ (the "Subscriber).

WITNESSETH
In consideration of the mutual promises contained herein, and for other good and valuable consideration, the
receipt and sufficiency of which Is hereby acknowledged, the parties agree as follows:

1.

Agreement of Sale. The Company agrees to sell to Subscriber, and Subscriber agrees to

purchase from the Company,
Z
$ Zap, <?co *
(th« "Purchase Price").

Limited

Partnership

Interests)

of

the

Company

for

2. Payment of the Purchase Price. Upon the execution of this Agreement, Subscriber shall deliver to
the Company, a check (made payable to loVest Development, LLC., General Partner) equal to the purchase
price of the interests subscribed for.

3. Acceptance. Subscriber acknowledges that he will not be admitted as a limited partner of the
Partnership untB after this Subscription Agreement has been accepted by the General Partner on behalf of the
Partnership, and then only if the other conditions to such admission described in the Partnership Agreement are met
and only as of the data permitted In accordance with the Partnership Agreement. This subscription Is not binding on
the Partnership until the Partnership accepts it, which acceptance is at the sole discretion of the General Partner

and shall be noted by execution of this Subscription Agreement where indicated. Subscriber hereby agrees to each

and every term of the Partnership Agreement, a copy of which has been delivered previously to Subscriber.
Subscriber acknowledges that this subscription to not revocable by Subscriber and

further agrees that If

this subscription Is accepted, Subscriber shall, and hereby e|ect$to: (a) become a limited partner of the Partnership,
(b) be bound by the terms and provisions of the Partnership Agreement (and the executing of this Subscription
Agreement shall constitute Subscriber's execution of the Partnership Agreement), and (c) execute any and all
further documents necessary or appropriate in connection with his becoming a limited partner of the Partnership.

4. Representations and Warranties of toe Company. In consideration of Subscriber's subscription tor the
Limited Partnership Interest, the Company represents and warrants to Subscriber as follows:

(a)

Organization. The Company Is a duly organized and validly existing limited partnership

under the laws of the State of Illinois.
(b)

Good standing. The Company is in good standing under the laws of the State of Illinois,

and there are no proceedings or actions pending to limit or Impair any of its powers, rights and
privileges, orto dissolve it
(c)

Authorization. The execution and delivery of this Agreement and the consummation of

the transactions contemplated hereby have been duly authorized by proper corporate action of the
Company.
5. Representations and Warranties of Subscriber. In consideration of the Company's offer to sell the

Limited Partnership Interest, Subscriber hereby represents arid warrants to the Company as follows:
(a) That Subscriber has received, has fully reviewed, and is familiar with the Confidential Private
Offering Memorandum dated October 2004 ("Memorandum"), inclusive of the Scartet Macaw Resort,

LP. Limited Partnership Agreement and ail documents ancillary thereto (collectively, the "Prospectus").
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(b) That Subscriber is in a financial position to hold the Limited Partnership interests for an

indefinite period oir time and Is ablB to bear the economic risk and withstand a complete loss of

Subscriber's Investment in the Limited Partnership Interests;
(c) That Subscriber, either alone or with the assistance of subscriber's own professional
advisor? has such knowledge and experience in financial and business matters that subscriber is

capable of evaluating the merits and risks of the prospective investment in the Limited Partnership
Interests;

(d) Subscriber confirms that Interests were not; offered to him by any means of general solicitation

or genera! advertising, that he has received no representations, warranties or written communications with
respect to the offering of Interests other than those contained In the Memorandum, and tn entering into this

transaction, Subscriber is not relying upon arty information other than that contained In the Memorandum
and the results of his own independent investigation.
V*V
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own personal professional advice with respect to the risks Inherent in the investment in the Limited
Partnership interests, and the suitability of an Investment in the Limited Partnership Interests in light of

Subscriber's financial condition and investment needs;
(f) That Subscriber believes that the investment in the Limited Partnership Interests is suitable
for the Subscriber based upon the Subscriber's investment objectives and financial needs, and the
Subscriber has adequate means for providing for his, her or its current financial needs and persona)

contingencies and has no heed for liquidity of investment with respect to the Limited Partnership
Interests;

(g) That Subscriber has bBen given access to full and complete information regarding the
Company and has utilized such access to Subscriber's satisfaction for the purpose of obtaining

information regarding the Company, and, particularly, Subscriber has either met with or been given

reasonable opportunity to meet with representatives of the Company for the purpose of asking
questions of. and receiving answers from, such representatives concerning the Company and Ks
business plan;

(h) That the Subscriber certifies, under penalties of perjury, that Subscriber is not subject to the
backup withholding provisions of Section 3408(a) of the internal Revenue Code of 1988, as amended.
(Note; You are subjtjct to backup withholding If (I) you fail to furnish your Social Security number or
taxpayer identification number herein; (ii) the Internal Revenue Service notifies the Company that you

furnished an incorrect Social Security number or taxpayer Identification number; (III) you are notified that
you are subject to backup withholding; or (iv) you Tail to certify that you are not subject to backup
withholding or you fat! to certify your Social Security number or taxpayer identification number.)

(0 The Limited" Partnership Interests are befrig purchased for Subscriber's own account and for

investment and without the intention of reselling or redistributing the Limited Partnership interests, and
Subscriber has made no agreement with others regarding the Limited Partnership interests and

Subscriber's financial condition is such that it is not likely that it will be necessary to dispose of the
Limited Partnership interests in the foreseeable future. Subscriber is aware that, in the view of the
Securities and Exchange Commission, a purchase of the Limited Partnership Interests with an intent to

resell by reason of any foreseeable specific contingency or anticipated change in market values, or any
change in the condition of the Company, or in connection with a contemplated liquidation or settlement
of any loan obtained for the acquisition of the Limited Partnership Interests and for which the Limited

Partnership interests were pledged, would represent an intent inconsistent with the representations set
forth above;
© Subscribe!- realizes that the Limited Partnership Interests are highly speculative, illiquid end
involve a high degree of risk, including the risks of receiving no return on the investment and of losing

(he Subscriber's entire investment in the Company;
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(k) Subscriber is a bona fide resident of, and Is domiciled in and received the offer and made
the decision to invest in the Limited Partnership Interests in the state set forth in the Introductory
paragraph hereof;
(I) Subscriber hereby acknowledges that Subscriber understands that the Company has had no
revenue to date and may subsequently incur on aggregata loss;
(m)

If an entity, Subscriber was not formed for the purpose of investing in the Limited

Partnership interests;
(n) status as an "Accredited investor." Subscriber is (check ALL that apply):

y* (!) A natural person whose individual net worth (assets less liabilities), orjoint net worth
with his or her spouse, exceeds $1,000,000.

...

.

(ii)
A natural person whose individual income was in excess of $200,000, or whose
joint income with hhi or her spouse was in excess of $300,000, in each of the two most recent years,
and who has a reasonable expectation of reaching the same Income level for the current year,

(iii) A director or an executive officer of the Company,
^
(lv) A bank, insurance company, registered investment business
company, small business investment company or employee benefit plan.

*.

development

;

(v) A savings and Joan association, credit union, or similar financial institution, or a

registered broker or dealer.
(vi) A private business development company.

(vii) An organization described In Section 501(c)(3) of the internal Revenue Code with
assets in excess of 1-5,000,000.

(viti) A corporation, Massachusetts or similar business trust, or partnership with assets
in excess of $5,000,000.

(jx) A trust with assets in excess of $5,000,000.
(x) An entity in which all of the equity owners are accredited investors. Also check the
rtem(s) ((i)-(ix)j that applies. [This item is not available to an Irrevocable trust]

\/

(xJ) A self-directed IRA, Keogh, or similar plan of which the individual directing the

investments qualifies as an "accredited investor In one or more of Items (i)-(x) above. AJso check the
item (5) [(i)-(x)j that applies.

NONE OF THE ABOVE.
Neither Subscriber nor any of his/her spouse, parents, parents-in-law, siblings, siblings(0)
Jn-law, children, or relatives which Subscriber supports Is a director, officer, partner, branch manager,
registered representative, employee, shareholder of, or similarly related to or engaged by a brokerage

firm.

(p)

Subscriber represents and warrants that the information contained herein is true and

correct as of the date hereof and agrees to notify promptly the General Partner of any changes in such

information that occur prior to the acceptance ofthls Agreement
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6. Investment Purpose in Acquiring the Limited Partnership Interests. Subscriber acknowledges that
the Limited partnership Interests have not been registered under the Securities Act of 1933, as amended (the
"Securities AcT), or applicable state securities laws and that such Limited Partnership Interests will be Issued to
Subscriber in reliance on exemptions from the registration requirements of the Securities Act and applicable
state securities laws and in reliance on Subscriber's and the Company's representations and agreements

contained herein.. Subscriber is subscribing to acquire the Limited Partnership Interests for the account of
Subscriber for investment purposes only and not with a view to their resale or distribution. Subscriber has no
present intention to divide his, her or its participation with others or to resell or otherwise dispose of ail or any

part of the Limited Partnership interests, in making these representations, subscriber understands that, in the
view of the Securities and Exchange Commission, exemption of the Limited .Partnership interests from the
registration requirements or the Securities Act would not be available If, notwithstanding the representations of

Subscriber, Subscriber has in mind merely acquiring the Umfted Partnership Interests for resaie or distribution

upon the occurrence or nonoccurrence of some predetermined event,

7.. Compliance with Securities Act Subscriber agrees that IT the Limited Partnership Interests or any
part thereof are sold or distributed In the future, Subscriber shall sell or distribute them pursuant to the
requirements of the Act and applicable state securities laws. Subscriber agrees that Subscriber vrij not transfer
any part of the Limited Partnership Interests without (i) obtaining an opinion of counsel satisfactory in form and

substance to the counsel for the Company to the effect that such transfer is exempt from IhB registration
requirements under the Act and applicable state securities laws or Qi) such registration.
;

8, Restrictive Leoervd. Subscriber agrees that Company may place a restrictive legend on any certificate

or other documents representing the Limited Partnership interests containing substantially the following
language:

"THE

SECURITIES

REPRESENTED

BY

THIS

CERTIFICATE

HAVE

NOT

BEEN

REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, HAVE NOT SEEN
REGISTERED UNDER ANY STATE SECURITIES LAWS, AND ARE SUBJECT TO A

SUBSCRIPTION AND INVESTMENT REPRESENTATION AGREEMENT. THEY MAY NOT BE
SOLD, OFFERED FOR SALE, OR TRANSFERRED IN THE ABSENCE OF EITHER AN
EFFECTIVE REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED, AND
UNDER THE APPLICABLE STATE SECURITIES LAWS, OR AN OPINION OF COUNSEL
FOR THE COMPANY THAT SUCH TRANSACTION IS EXEMPT FROM REGISTRATION
UNDER THE SECURITIES ACT OF 1933, AS AMENDED, AND UNDER THE APPLICABLE
STATE SECURITIES IAWS."

9. Stop Transfer Order. Subscriber agrees that the Company may place a stop transfer order wfth Its
registrar and transfer agent (If any) covering any certificates representing tha Limited Partnership Interests,

10.

Knowledge

of Restrictions

upon Transfer of the Limited

Partnership

Interests.

Subscriber

understands that the Limited Partnership Interests are not freely transferable and may, in fact, be prohibited
from sale for an extended period of time and that as a consequence thereof, Subscriber must bear the
economic risk of investment In the Limited Partnership Interests for an indefinite period of time and may have
extremely limited opportunities to dispose of the Limited Partnership Interests. Subscriber understands that Rule
144 under the Securities Act permits the transfer of "restricted securities" of the type here involved only under
certain conditions. Including a minimum one-year holding period and the availability to the public of certain
information concerning the Company, and. that such conditions permitting sale may never occur.

11. Arbitration. Any controversy or claim arising out of or relating to this Agreement (Including the
making and entering into hereof), the Subscribers purchase of the Limited Partnership Interests, or any alleged
breach of this Agreement, shall be settled by bindjng arbitration administered by the American Arbitration

Association in accordance with its Securities Arbitration Ruies, and judgment on tha award rendered by the
Arbrtratorfs) may be entered in any court having jurisdiction thereof.

12. Binding Effect. NBrlher this Agreement nor any interest herein shall be assignable by Subscriber
without the prior written consent of the Company. The provisions of this Agreement shall be binding upon and

inure to the benefit of the parties hereto, and their respective heirs, legal representatives, successors and
assigns.
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13. Representations to Survive Delivery. The representations, warranties, and agreements or the
Company and of Subscriber contained in this Agreement will remain operative and in full force end effect and
will survive the payment of the Purchase Price pursuant to Section 2 above and the delivery of certificates

representing the Limited Partnership interests, if any.
14. Governing Law. This Agreement shall be governed by and construed in accordance with the Jaws of
the State of Illinois, exclusive of its conflict of law provisions.

15. No Assurance- of Purchase of Property. There is no assurance that the Company will close on the
purchase of the Property. The Company requires the funds from the sale of the Minimum Interests in order to
prove the marketability of tiro Limited Partnership Interests and to provtdB necessary working capital for start up
operations including engineering zoning, surveying architectural and project management,
if the Company
does not receive proceeds from the sale of the Maximum Interests or alternative sources of capital as described

under Use of Offering Proceeds in the Memorandum by the Termination Date, or does riot certify to the Escrow
Agent within ten days thenrafter that all conditions to dosing on the purchase of the Property have been
satisfied (other than payment of the Closing Payment), the Partnership may not be able to close on- the Property

and a prorata share of all fUnds remaining in escrow (Jess expended start up costs) will be relumed to

subscribers with no interest. Subscribers will lose the use of their funds during the period for which such funds
are held In escrow.

16. Attorney-in-Fact.
In connection with Subscriber's subscription for interests, Subscriber hereby
Irrevocably constitutes and appoints the General Partner, loVest Development, LLC., or such persons as may be
designated by any of them (collectively the "attorneys-in-fact"), wtth full power of substitution, as his true and lawful

representative and attorney-in-fact, granting unto such attorney-in-fact full power of substitution and with full power
and authority In Subscriber's name, place and stead to make, execute, acknowledge, deliver, swear to, file and
record in ell necessary or appropriate places:

.

(a) all Instruments that the General Partner deems appropriate to

reflect a change or modification of the Partnership in accordance with the terms of the Partnership Agreement, and
(b) all conveyances and other instruments that the General Partner deems appropriate to effect the transfer of
Subscriber's interests pursuant lo the Partnership Agreement

This Power of Attomny is coupled with an Interest, Is irrevocable, and shall survive the death, dissolution,
incompetence or incapacity of Subscriber or an assignment by Subscriber of Subscriber's Interests.
.

»

*

Subscriber hereby agrees to be bound by all of the representations of the. attorney-in-fact and waives any
and ail defenses that may be available to him to contest, negate or disaffirm the actions of the attorneys-in-fact or
their successors under this Power of Attorney, and hereby ratifies and confirms all acts that said attorneys-in-fact

may take as attorneys-in-fact hereunder In all respects, as though performed by Subscriber.
17.
Entire Agreement,
This Agreement and the Partnership Agreement constitute the entire
agreement between the parties hereto with respect to the subject matter hereof, may be amended only by a writing
executed by all of the parties, and supersede any prior agreement between the parties with respect to the subject
matter hereof.

.

18.
Gender.
Whenever from the context it appears appropriate, each term stated in either the
singular or the plural shall Incfodu the singular and the plural, and pronouns stated in any of thB masculine, feminine
or neuler gender shall Indude the masculine, feminine and neuter gender.
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SUBSCRIBER INFORMATION

Subscription Amount: $ Z-OQ. coo

/JO.

/V/ a/. &A/A/ (U fij

f&6

L'lfrt&ACft

(Please print name(S) in which the Umfted Partnership interests are (o
be issued)

. Taxpayer f.DVS.S. Mo.

Address:
streef.

Citv

y

.

.

...

/Ja0£&V'fug

State:

^ZT-c-

Zip Code:

Telephone Number: Work {£>30 ) —Residence i&Jo)
•i I

Email Address: j
Occupation;

fl V/i*'c,/4L /jjbJfU&fc.

Check One;

__iZl Individual OWiierehip
.

-

—

Joint Tenants (JTWROS)
Tenants in Common
Partnership*
Corporation"
Revocable Trust*

_ Irrevocable Trust*
Other

*if checked, complete the attached Certificate of Signatory.
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ed ihb
1N WITNE33 WHSREOP, the partes UavQ caus
tfre date fi/st above>wrfttwi.

For Indhritfrrat investor l 1° Joint Tarwm f
i*Thnwt raCDmmoit - „
JL

(Stan&wb Of Individual investor/"""^

1" JolntTwont/ i€T«iantin Common)

Agreement id be fc*Bcwt*d offerthre as of
.

For 2* Joint T«rwnt / 2* Tenant In
Common:

Joint Tenant t
(Signature of
f? Tenant in common)
Print Name;

Print

i&rm.

LJjsSss^

For Corporations

For Partnership I United Poffcrenftlpi"

(S&nalur* of General Partner)

(Signature of Corporate Oltteeij

Print Nome of General Partner:

Print Name of Corporate Officer:
•MM

Print Name of PartnwBhfci /

Print Name of corporation;

Limited Partnership:

NMV

For Limited Liability Company:*

(Sjgnabirerf Manepur forMonterif"

For Trust orothwr Emayr
)
(Signature ofAutnorized Represented

Member Managed))
Print Nome of Manager (or Member if

^reseirtaUve',

PdmNamaandTjueofAuthbrtseclH

Member Managed)!
Print Name and TVp© pf Othvr&rtfly:
pany:
Print Name of UmJted Uab3#y Com

&fy on tire pextpajja.
Ttewe toopfetB Cert^fcgtt orsfgno
' ACCEPTED BY THE COMPANY:
SCARLET MACAW RESORT, LP.
General Partner
By; loved Dwalopmeni, LLC.,
ger
Mana
too..
ere.
pann
CO
By:

cL

B^-eiihialai^ellejgren, dW
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Subscription Documents

SCARLET MACAW RESORT, L.P.
Option 1

40 Class A Investment Units
Priced at $100,000 per Unit
Option 2

!

10 Condominium Units

Priced at $150,000 per Unit Developer Cost
Option 3

10 Founder Units
Priced at $250,000 per Unit

These .subscription documents are being delivered simultaneously with the Confidential Private Offering
Memorandum dated October 2004 relating to the private offering of limited- partnership interests of Scarlet Macaw
)'

subscription request of any person at any time prior to the closing of the sale of the Units.
HOW TO SUBSCRIBE
Option 1:

If you have decided to purchase one or more Option 1 Units, please complete and sign the Subscription Agreement

and submit together with payment of the subscription amount, by check payable to "ioVest Development, LLC." as
Escrowee for Scarlet Macaw Resort, L.P. to:
Douglas A. Hanson

130 E. Randolph
Suite 3800
Chicago, IL 60601
Option 2:

If you have decided to purchase one or more Option 2 Units, please complete and sign a Condominium Purchase
and Sale Agreement to be prepared by an ioVest Development representative and submit together with payment of
the purchase amount, by check payable to "ioVest Development,, LL.C." to the address above.
Option 3:

If you have decided to purchase one or more Option 3 Units, please complete and sign the Subscription Agreement
and a Condominium Purchase and Sale Agreement to be provided by an ioVest Development representative and
submit together with payment of the purchase amount, by check payable to "ioVest Development, L.L.C." to the
address above.

Subscriptions must be received before the close of business on November 30, 2004. The Company can, however,
extend the date at its sole discretion by giving notice to all offerees.

In the event a subscription is not accepted, the funds will be returned immediately to the Subscriber.
Subscriptions which are accepted will be held in escrow until the minimum amount of $400,000 is realized.

EXHIBIT

&
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LIMITED PARTNERSHIP INTEREST SUBSCRIPTION AGREEMENT

THIS LIMITED PARTNERSHIP INTEREST SUBSCRIPTION AGREEMENT (the "Agreement"), is entered into
effective this 2nd day of December 2004, by and between Scarlet Macaw Resort, L.P., an Illinois limited
partnership (the "Company") and Robert G, Tronrud and Debra S. Tronrud, individuals residing in the state of
Colorado (the. "Subscriber")-.
WITNESSETH

receipt and sufficiency of which is hereby acknowledged, the parties agree as follows:

i

1. Agreement of Sale. The Company agrees to sell to Subscriber, and Subscriber agrees to
purchase from the Company, One Limited Partnership interests) of the Company for $100,000.00 (the
"Purchase Price").

2. Payment of the Purchase Price. Upon the execution of this Agreement, Subscriber shall deliver to
the Company, a check (made payable to loVest Development, L.L.G., General Partner) equal to the purchase
price of the interests subscribed for,

3. Acceptance. Subscriber acknowledges that he will riot be admitted as a limited partner of the
'ai

and shall be noted by execution Of this Subscription Agreement where indicated. Subscriber hereby agrees to each
and every term of the Partnership Agreement, a: copy of which has been, delivered previously to Subscriber.
Subscriber acknowledges that this subscription is not revocable by Subscriber and further agrees that if

(b) be bound by the terms and provisions of the Partnership Agreement (and the executing of this Subscription

Agreement shall constitute Subscribers execution of the Partnership Agreement), and (6) execute any and all

4. Representations and Warranties of the Company, in consideration of Subscriber's subscription for the
Limited Partnership Interest, the Company represents and warrants to Subscriber as follows:
Organization, The Company is a duiy organized and validly existing limited partnership
(a)
'
under the laws of the State of Illinois.
Good Standing. The Company is in good standing under the laws of the State of Illinois,
(b)
and there are no proceedings or actions pending to limit or impair any of its powers, rights and
privileges, or to dissolve it.
Authorization. The execution and delivery of this Agreement and the consummation of
(c)
the transactions contemplated hereby have been duiy authorized by proper corporate action of the
Company.

5. Representations and Warranties of Subscriber. In consideration of the Company's offer to sell the
Limited Partnership interest, Subscriber hereby represents and warrants to the Company as follows:

(a) That Subscriber has received, has fully reviewed, and is familiar with the Confidential Private
Offering Memorandum dated October 2004 ("Memorandum"), inclusive of the Scarlet Macaw Resort,
L.P. Limited Partnership Agreement and all documents ancillary thereto (collectively* the "Prospectus").
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(b) That Subscriber is in a financial position to hold the Limited Partnership Interests for an
indefinite period of time and is able to bear the economic risk and withstand a: complete loss of
Subscriber's investment in the Limited Partnership Interests;

(c) That Subscriber, either alone or with the assistance of Subscriber's own professional
advisors has such knowledge and experience in financial and business matters that Subscriber is
capable of evaluating the merits and risks of the prospective investment in the Limited Partnership
Interests;

(d) Subscriber confirms that Interests were not offered to him by any means of general solicitation
or general advertising, that he has received no representations, warranties or written communications with
respect to the offering of Interests other than those contained in the Memorandum, and in entering into this

transaction, Subscriber is not relying upon any information other than that contained in the Merriorahdum
and the results of his own independent investigation.

(e)

own personal professional advice with respect to the risKs inherent in the investment in the Limited
m

,
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Subscriber's financial' condition and investment needs;
(f)
Subscriber has adequate means for providing for his, her or its current financial needs and persona!
contingencies and has no need for liquidity of investment with respect to the Limited Partnership
Interests;

(g) That Subscriber has been given access to full and complete information regarding the

Company and has utilized such access to Subscriber's satisfaction for the purpose of obtaining
information regarding the Company, and, particularly; 'Subscriber has either met with or been given
reasonable opportunity to meet with representatives of the Company for the purpose of asking
questions of, and receiving answers from, such representatives concerning the Company and its
business plan;
;

(h) That the Subscriber certifies, under penalties of perjury, that Subscriber is not subject to the
backup withholding provisions of Section, 3406(a) of the Internal Revenue Code of 1.986, as amended.
(Note: You are subject to backup withholding if (i) you fail to furnish your Social Security number or
taxpayer Identification number herein; (ii) the Internal Revenue Service notifies the Company that you
furnished an incorrect Social Security number or taxpayer identification number; (in) you are notified that

you are subject to backup withholding; or (Ivj you fail to certify that you are not subject to backup

withholding or you fail to certify your Social Security number or taxpayer identification number.)

(i) The Limited Partnership Interests are being purchased for Subscriber's own account and for
investment and without the intention of reselling or redistributing the Limited Partnership Interests, and
Subscriber has made no agreement with others regarding the Limited Partnership Interests and
Subscriber's financial condition is such that it is not likely that it will be necessary to dispose of the
Limited Partnership Interests in the foreseeable future. Subscriber is aware that, in the view of the
Securities and Exchange Commission, a purchase of the Limited Partnership Interests with an intent to

resell by reason of any foreseeable specific contingency or anticipated change in market values, or any
change in the condition of the Company, or in connection with a contemplated liquidation or settlement
of any loan obtained for the acquisition of the Limited Partnership Interests and for which the Limited
Partnership interests were pledged, would represent an intent inconsistent with the representations set
forth above;
(j) Subscriber realizes that the Limited Partnership Interests are highly speculative, illiquid and

involve a high degree of risk, including the risks of receiving no return on the investment and of losing
the Subscriber's entire investment in the Company;
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(k) Subscriber is a bona fide resident of, and is domiciled in and received the offer and made
the decision to invest in the Limited Partnership interests in the state set forth in the introductory
paragraph hereof;

(1) Subscriber hereby acknowledges that Subscriber understands that the Company has had no
revenue to date and may subsequently incur an aggregate ioss;

If an entity, Subscriber was not formed for the purpose of investing in the Limited
(m)
Partnership Interests;
(n) Status as an "Accredited Investor." Subscriber is (check ALL that appiy):
X

(i) A natural person whose individual net worth (assets less, liabilities), or joint met worth

with his or her spouse, exceeds $1 ,000,000.

,

(li>

A natural person whose individual income was in excess of $200*000, or whose

joint income with his or her spouse was in excess of $300,000, in each of the two most recent years,
and who has a reasonable expectation Of reaching the same income level for the current year.

(fii) A director or an executive officer of the Company.
(iv) A bank, insurance company, registered investment
company, small business investment company or employee benefit plan.

business development

(v) A savings and loan association, credit union, or similar financial institution, or a
registered broker or dealer.
(vi) A private business development company.
(vii) An organization described in Section 501(c)(3) of the Internal Revenue Code with

assets in excess of $5,000,000.
(viii) A corporation, Massachusetts or similar business trust, or partnership with assets
in excess of $5,000,000.
(ix) A trust with assets in excess of $5,000,000.
(x) An entity in which all of the equity owners are accredited investors. Also check the
item(s) [(i)-(ix)} that applies. [This item is not available to an irrevocable trust.]

(xi) A self-directed IRA, Keogh, or similar plan of which the individual directing the
investments qualifies as an "accredited investor" in one or more of items (i)-(x) above. Also check the

item(s) [(i)-(x)j that applies.
NONE OF THE ABOVE.
Neither Subscriber nor any of his/her spouse, parents, parents-in-law, siblings, sibiings(o)
or relatives which Subscriber supports is a director, officer, partner, branch manager,
children,
in-law,
registered representative, employee, shareholder of, or similarly related to or engaged by a brokerage
firm.
Subscriber represents and warrants that the information contained herein is true and
(p)
correct as of the date hereof and agrees to notify promptly the General Partner of any changes in such
information that occur prior to the acceptance of this Agreement.
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13. Representations to Survive Delivery, The representations, warranties, and agreements of the
Company and of Subscriber contained in this Agreement will remain operative and in full force and effect and
will survive the payment of the Purchase Price pursuant to Section 2 above and the delivery of certificates
representing the Limited Partnership Interests, if any.

1 4. Governing Law. This Agreement shall be governed by and construed in accordance with the laws of
the State of Illinois, exclusive of its conflict of law provisions.

1 5. No Assurance of Purchase of Property. There is no assurance that the Company will close on the
purchase of the Property. The Company requires the funds from the sale of the Minimum Interests in order to
prove the marketability of the Limited Partnership Interests and to provide necessary workirig capita) for start up
If toe Company
operations including engineering, zoning, surveying architectural and project ,r\management,
i>nnrAi\p r\f Annitnl nr!rfai<Arihar4
.

iu

......J.

.•

/ ...

.* |pinrn

.

»

__

and a prorata share of all funds
subscribers with no interest. Subs<
are held in escrow.

,
In connection with Subscriber's
16. Attorney-in-Fact.
L.L.G., or such persons as may be
Development,
loVest
Partner,
General
the
appoints
and
constitutes
irrevocably
1--I

aiiu

L.. .

auuiuinj

-

fii

.nL.

uuugvtiwgi

..JAU

/

iiaiiiv,,

piuwv

uiiu

oiv^uu

iv

iiiuivv,

r.,n

-.r

uMuiyTiiyu^ut

uvuvMif

giiyui

iv,

fny

wii«.
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SUBSCRIBER INFORMATION

Subscription Amount: $100,000.00
j

i

Robert G. Tronrud and Debra S. Tronrud

(Please print name(s) in which the Limited Partnership Interests are to be issued)

Robert G. Tronrud SS#:

Debra S. Tronrud SS#- .

Taxpayer j.D./S.S. No.

Address:
Street: J
City: Greenwood Village State: Colorado Zip Code: 80121
Telephone Number Work {
Residence (
•
Email Address:

Occupation: IBM IT Specialist

CheckOne:

Individual Ownership
X

Joint Tenants (JTWROS)

Tenants in Common

Partnership*
Corporation*
Revocable Trust*
Irrevocable Trust*
Other*

*!f checked, complete the attached Certificate of Signatory.
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed effective as of
the date first above-written.

For Individual Investor / 1st Joint Tenant /

For 2nd Joint Tenant / 2nd Tenant In

1st Tenant in Common:

Common: ,}

a

.

.

y

1st Joint Tenant 1 1st Tenant in Common)

(Signature of 2nd Joint Tenant /
2nd Tenant in Common)

Print Name:

Print Name:

Robert G.Tronrud

Debra S. Tronrud

For Corporation:*

For Partnership / Limited Partnership:*

(Signature, of Corporate Officer)

(Signature of General Partner)

Print Name of Corporate Officer.

Print Name of General Partner.

Print Name of Corporation:

Print Name of Partnership /
Limited Partnership:

(Signature of Individual Investor/

.*

For Limited Liability Company:

For Trust or Other Entity:*

(Signature of Manager (or Member if

(Signature of Authorized Representative)

Member Managed))

Print Name of Manager (or Member if

Print Name and Title of Authorized Representative:

Member Managed):

Print Name and Type of Other Entity:
Print Name of Limited Liability Company:

''Please complete Certificate of Signatory on the next page.

ACCEPTED BY THE COMPANY:
SCARLET MACAW RESORT, L.P.
By: loVest

iveiopment, L.L.C., General Partner

By: CD Ptfrtr/ers, inc., Manager

By: Paul Gogueh, President
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Exhibit D
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IN THE CIRCUIT COURT OF Co5m fcdiu&YJlLINOIS
CHANCERY DE
JOHN FRANCIS MILLS TRUST, A TRUST,
AMERICAN ESTATE & TRUST, LC FBO
RICHARD L. UMBACH, and ROBERT G.

TRONRUD, individually and derivatively on
behalf of

8fCTf¥!Fpi1 («; 13

Cl)iCUl'i COUKT OF COOK
BOUNTY OF ILLINOIS
law division

)
)
)
)

ARA MACAO HOLDINGS, L.P.,

)

)
Plaintiff,

)

Case No. 2016-CH-06345

)
)

v.

IOVEST DEVELOPMENT, LLC, ARA

MACAO MANAGEMENT COMPANY, LLC,
IOVEST MANAGEMENT, INC., PAUL

GOGUEN, VINCE MINNIT1, CHARLES
BARUFFI,

Defendants.

)
)
)
)
)
)
)
)

DEFENDANTS' VERIFIED RESPONSE TO PLAINTIFFS' VERIFIED MOTION FOR
APPOINTMENT OF RECEIVER

Defendants, Iovest Development, LLC, Ara Macao Management Company, LLC (the
"General Partner"), Iovest Management, Inc. Paul Goguen, Vince Minniti, and Charles Barufi

(collectively referred to herein as "Defendants"), respond to Plaintiffs' Motion to Appoint a
Receiver, stating as follows:

INTRODUCTION
Plaintiffs have filed a Verified Complaint (the "Complaint") and an Emergency Motion

seeking the appointment of a Receiver, effectively seeking to divest the Defendants and the
General Partner of control over the development of land in the Placencia peninsula of Belize (the

"Property"), and replace Defendants and the General Partner with a third party receiver. In support

Page 1 of 8
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of their request for this extraordinary relief, Plaintiffs make essentially three false assertions: 1)

That the Defendants wrongfully refrained from paying real estate and transfer tax obligations
related to the Property; 2) that the Defendants have wrongfully "shut out" the Limited Partners
(hereinafter referred to as LP's) from the operations of the development; and 3) that the Defendants
have wrongfully depleted the Partnership's assets. Among other evidence, the evidence in this
case will show that the General Partner, acting on behalf of the Partnership, has been able to retain

an asset that was appraised by a lending institution in Belize for over $60 Million Dollars for over
10 years without mortgaging the same. Furthermore, the evidence will show that the Plaintiffs had

been apprised multiple times that the Partnership retained effective ownership and control of that
asset, even though the asset remains in an escrow for tax reasons effectuating a net savings to the
Partnership.

Finally, the evidence will show that the assets of the Partnership have not been

wrongfully depleted and disbursed only in accordance with the agreement between the parties.
ARGUMENT

Initially, Defendants have concurrently filed a motion to compel arbitration. Those

arguments are incorporated into this Response as if fully rewritten, and nothing in this Response
should be construed as a waiver of that request.

Second, it is well established that the appointment of a receiver is a drastic remedy that
should only occur when there is no other adequate means of doing justice between the parties. Lieb

v. Toulin, Inc. 113 111. App. 3d 707, 718-719 (1st Dist. 1983), This Court, as a court of equity, has
die power to appoint a receiver of a corporation only when conditions of dissension, dispute, fraud

or mismanagement exist, which make it impossible for the business to continue or to preserve its

assets. Poulakidas v. Charalidis, 68 Ill.App.3d 610, 613-614 (1st Dist. 1979). That power should
only be exercised when "in cases of urgent necessity when there is a present danger to the interests

Page 2 of 8
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of the investors, consisting of a serious suspension of the business and an imminent danger of
waste or dissipation of corporate assets." Id. The Plaintiffs have no argument that there is an

imminent threat to the Partnership, nor have they stated one. The fact that the Partnership has been
sued several times does not mean there is an actual imminent threat. In fact, the Partnership has
been successful in settling many of these disputes at a discount to the Partnership, and is not the
subject of any post-Judgment enforcement proceedings.

Furthermore, Defendants question whether the named Plaintiffs in this case adequately
represent the interests of other limited partners. Defendants have already produced an affidavit
from Dr. Eugene Ingles, the singularly largest individual investor, who supports the current
General Partner. A copy of that Affidavit is attached to this Response as "Exhibit 1."

The

Defendants question the judgment of at least one of the Plaintiffs in this case - Robert Trunrud who is prone to send harassing and unprofessional e-mails with catchy subject lines like "On the

First day of Christmas a Partner sent to rae

A sampling of Mr. Tronrud's correspondence is

attached to this Response as "Exhibit 2."
Third, Plaintiffs admit the Partnership paid over $6,686,200.00 to obtain ownership of the

Property, and the Partnership retains sole effective ownership of the Property to this very day.
However, in an effort to save hundreds of thousands of dollars in transfer taxes, the General Partner
made the decision to not record its ownership interest. Therefore, the fact that the transfer of the
Property has not been recorded in Belize yet does not mean that the General Partner (and the

individuals running the General Partner) made that decision for wrongful purposes. Furthermore,
the General Partner is protected by the business judgment rule on matters where the General
Partner is not on both sides of a transaction, even though it is a fiduciary to the limited
partners.

M.D. Building Material Co. v. 910 Construction Venture , 219 Ill,App.3d 509, 518 (1st

Page 3 of 8
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Dist. 1991). The decision to not record the Partnership's ownership interest will be made clear by
sworn testimony at the hearing on this matter on June 23, 2016.
Finally, as stated below, Defendants deny the central allegations contained in the

Complaint and in the Motion. For example, Defendants will produce evidence that the Plaintiffs
knew about the escrowing of the Property for over ten years, contrary to the sworn allegation that
they did not discover this fact until March, 201 6 . In support of these denials, Defendants offer the

following verified responses to each of the numbered paragraphs contained in Plaintiffs'
Emergency Motion. At the hearing on June 23, 2016. Defendants will offer testimony that more
fully explains and supports the denials contained herein. The detailed answers to the allegations

contained in the Verified Emergency Motion are below:

1.

Defendants admit the assertions and allegations contained in paragraph 1 of the Emergency
Motion.

2.

Defendants admit the assertions and allegations contained in paragraph 2 of the Emergency
Motion.

3.

Defendants admit the assertions and allegations contained in paragraph 3 of the Emergency
Motion.

4.

Defendants deny the assertions and allegations contained in paragraph 4 of the Emergency
Motion.

5.

Defendants admit the assertions and allegations contained in paragraph 5 of the Emergency
Motion.

6.

Defendants deny the assertions and allegations contained in paragraph 6 of the Emergency
Motion.
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7.

Defendants deny the assertions and allegations contained in paragraph 7 of the Emergency
Motion.

8.

Defendants deny the assertions and allegations contained in paragraph 8 of the Emergency
Motion.

9.

Defendants admit that AMH has been sued in the Circuit Court of Cook County by several
investors seeking a return of their investments and deposits. Defendants deny the remaining

allegations contained in paragraph 9 of the Emergency Motion.
10. Defendants deny the allegations of paragraph 10 of the Emergency Motion. Further stating,
Defendants have not yet filed a Verified Answer to the Complaint in this case because it

has filed a Motion to Dismiss in lieu of an Answer. However, Defendants state that they
deny the factual allegations contained in the following paragraphs of the Complaint:
Paragraphs 8, 9, 10, 11, 12, 13, 15, 16, 17, 18, 19,20,21,22,23,24, 26, 29, 31, 33,.34, 36,

37, 39, 40, 41, 42, 44, 45, 46, 47, 48, 50, 53, 55, 56, 58, 59, 60, 61, 63, 64, 66, 69, 70, 71,
72, 75, 76, 77, 78, 80, 81, 82, 83, 84-86, 88, 89, 90, 91, 94, 95, 96, 97, 99, and 100.

1 1 . Defendants admit the assertions and allegations contained in paragraph 11 of the
Emergency Motion.

12. Defendants deny the assertions and allegations contained in paragraph 12 of the Emergency

Motion, and further states that irreparable harm will result to AMH and the Defendants and
the LP's if a receiver is appointed.

1 3 . Defendants deny the assertions and allegations contained in paragraph 1 3 of the Emergency
Motion.
] 4. Defendants deny the assertions and allegations contained in paragraph 14 of the Emergency
Motion.

Page 5 of 8
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15. Defendants admit that the Chancery Court has the general power to preserve the status quo
through the appointment of a receiver in certain extraordinary cases. Defendants deny that

this case is such a case.
16. Defendants admit that Plaintiffs seek a judgment against the Defendants. Defendants
incorporate their denials to the allegations contained in the Complaint as stated in
paragraph 10 above.

1 7. Defendants deny the assertions and allegations contained in paragraph 17 of the Emergency
Motion,

1 8. Defendants deny the assertions and allegations contained in paragraph 1 8 of the Emergency
Motion.

19. Defendants deny that the facts and circumstances warrant the appointment of a receiver in
this case.

20. Defendants deny that the facts and circumstances warrant the appointment of a receiver in

this case.
21 . Defendants deny that the stakeholders have been "shut out of its operations."
22. Defendants deny that the facts and circumstances warrant the appointment of a receiver in

this case.

23. Defendants deny that the facts and circumstances warrant the appointment of a receiver in
this case.
2d. Defendants deny the assertions and allegations in paragraph 24 of the Emergency Motion.

25. Defendants deny the assertions and allegations in paragraph 25 of the Emergency Motion.
26. Defendants have insufficient knowledge to either admit or deny the allegations contained

in paragraph 26 of the Emergency Motion.

Page 6 of 8
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Given the verified denials of Defendants, this Court should not appoint a receiver. At best,
what this Court is faced with is an isolated dispute between three investors - at least one of whom
who has exhibited questionable judgment - and the General Partner. The facts are that the
Partnership's assets remain safe, unencumbered, and intact. This is not the type of a case that

warrants the drastic remedy of a receiver being appointed. If this Court is not wiling to compel
arbitration, the Defendants ask that this Court deny Plaintiffs Emergency Motion to Appoint
Receiver.

Respectfully submitted,

Iovest

Development,

Management
Management,

LLC,

Company,
Inc.

Paul

Ara

Macao

LLC,

Iovest

Goguen,

Vince

Minniti, and Charles Barufi

Scott C. Frost
Howard & Howard Attorneys PLLC - #46359

200 S. Michigan Avenue, Suite 1 100

BY:

/A
/

»ne of Their attorneys

Chicago, IL 60604-2461
(312) 456-34478

Sfrost@howardandhoward.com
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VERIFICATION

Under penalties as provided by law pursuant to Section 1-109 of the Illinois Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are true and
correct, except as to matters stated to be on information and belief and as to such matters the
undersigned verily believes them to be true.

m
Paul Gogj^n

Scott C. Frost

Howard & Howard Attorneys PLLC -#46359

200 S. Michigan Avenue, Suite It 00
Chicago, IL 60604-2461
(312) 456-34478.

SlVost'W-hoVvuriiundhowiird.com
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
CHANCERY DEPARTMENT

JOHN FRANCIS MILLS TRUST, A TRUST,

)

AMERICAN ESTATE & TRUST, LC, FBO

RICHARD L UMBACH, and ROBERT G.
TRONRUD. individually and dervatively

)
)

on behalf of

)
)
)
)
)
)

ARA MACAO HOLDINGS, L.P.

Plaintiffs,
v.

10VEST DEVELOPMENT, LLC, ARA
MACAO MANAGEMENT COMPANY, LLC
IOVEST MANAGEMENT, INC., PAUL
GOGUEN, VINCE M1NNITI, CHARLES
BARUFFI,

Defendants.

Case No. 16 CH 06345

)
)
)
)
)
)
)

:

i

IT

Case 3:18-bk-03615-PS Doc 73-1 Filed 05/11/18 Entered 05/11/18 15:46:10
Exhibit Exhibits 40 - 44 Page 162 of 182

Desc

AFFIDAVIT

1 . My name is Doctor Eugene Ingles, and I am resident of Long
Grove, Illinois.

2. 1 am over the age of eighteen years old and made this Affidavit
on my own free will.

3. 1 have been a Limited Partner in Ara Macao Holdings, LP (the
"Project") since October 19, 2006.
4. Beginning with an initial investment of $200,000, 1 have added
to my stake from time to time such that, together with accrued
interest, my total investment in the Project is now $1,014,771. It is
my understanding that this makes me the largest single investor in the
project.

5. Since 2006, 1 have observed Paul Goguen ("Goguen") and his
team manage the Project with skill and integrity. I have seen them
successfully deal with many daunting challenges that inevitably arise
in a new construction and development project, particularly in a
foreign country. The purchase of the Ara Macao Property, the

development of a master plan, the granting of entitlements by the
Belize Government are just a few of the monumental achievements
made by Paul and his team.

6. The accomplishments stated in Paragraph 5 of this Affidavit
have added significant value to the Ara Macao property, such that it
has recently been appraised at $61 Million.
7. 1 understand the Project has taken longer than expected to
complete. Although the Project was cleared by the Belize
Government to begin construction in 2007, the financial crisis
prohibited the securing of construction financing until recently
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8. My understanding is that Paul has recently executed an
agreement with an institutional investor that will bring up to $31

Million of new capital to the Project along with a 300 room branded

beachfront hotel. This deal is, in my opinion, pivotal to the Project,
bringing much needed liquidity and the credibility that comes with a
well recognized international hotel organization.

9. 1 also understand that Paul has recently launched a global
marketing campaign to sell lots and condos, which are being
developed by the Project, and that leads are coming in daily.
Moreover, 1 have been told that ioVest is in the process of being
underwritten by an investment fund for a $40 Million construction
and development loan. They are also in the middle of a process to
expand entitlements with the Belize government along with
numerous other initiatives, all contributing to the forward momentum
of the Project.

1 0. I believe it would be catastrophic to appoint a receiver to the

Project, because it would bring to an abrupt halt all of the many
initiatives I have mentioned in this Affidavit. The continuous forward
movement of the Project and its ultimate success will be dependent
on the unique experience, skill and relationships that only Paul and

his team understand. The Appointment of a receiver would cause
irreparable harm to the Project and my investment.
11.1 was provided a copy of the Complaint by the Plaintiffs in this

matter and reviewed it. I believe the allegations of mismanagement
made against the Defendants in this suit to be false and without merit.
Under penalties as provided by law pursuant to Section l-i 09 of die Code of Civil Procedure, i'ne undersigned

certifies that the statements set forth in this instrument are true and correct, except as to matters therein stated to
be on Information and belief and as to such matters the undersigned certifies as aforesaid that he verily believes
the same to be true. \

4

? I** (IL
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Dr, Eugene Ingles

Dated; May 27, 2016
4a39-a6i19-Q03n. V. 1

i
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From: "Robert Tronrud" <Robert.Tronrud@mainline.com>
Date: December 1, 2015 at 9:38:09 AM MST
To: "paulg@iovest.com" <paulq@iovest.com>."Deb Tronrud" <qt31415s@vahoo.com>
Cc: pau[qoquen@qmail.com,"Vince Minniti" <vincem@iovest.com>. Charles Baruffi
<chickb@iovest.com>
Subject: On the First day of Christmas a Partner sent to me !
Hello Paul:

In addition to the Illinois Attorney General filing, that I submitted over the weekend, you now have an active investigations
with the FBI

to deal with as well as an IRS investigation... Both agencies have received copies of your ledgers as well as a written
summary from

my Certified Forenste Examiner to use as a guide with the transactions.
As a favor to you, I will keep you informed as I present your dealings to other agencies
All the best and Happy Holidays

Regards,
Robert Tronrud

(303) 883-3431
IBM Certified Specialist - Tivoli Storage Manager

IBM Certified Specialist - Disk and Tape Solutions
IBM Certified Specialist - XIV

STORAGE

Mainline*
This e-maii and files transmitted with it are confidential, and are intended solely tor the use ot the

individual or entity to whom this e-mail is addressed. If you are not the intended recipient, or the
employee or agent responsible to deliver it to the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited. If you are not one of
the named recipient(s) or otherwise have reason to believe that you received this message in error,
please immediately notify sender by e-mail, and destroy the original message. Thank You.
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Exhibit E
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ELECTRONICALLY FILED
6/20/2016 3:30 PM
2016-CH-G6345
CALENDAR: 1 1
PAGE 1 of 13
CIRCUIT COURT OF

IN THE CIRCUIT COURT OF COOK COUNTY,
CHANCERY DEPARTMENT
JOHN FRANCIS MILLS TRUST, A TRUST,
AMERICAN ESTATE & TRUST, LC FBO

)

RICHARD L UMBACH, and ROBERT G.

)

TRONRUD, derivatively on behalf of
ARA MACAO HOLDINGS, L.P.,

Plaintiff,
v.

IOVEST DEVELOPMENT, LLC, ARA

CLERK DOROTHY BROWN

)

)
)
)
)
)
)
)
)

16 CH 06345

MACAO MANAGEMENT COMPANY, LLC, )
IOVEST MANAGEMENT, INC., PAUL
)
GOGUEN, VINCE MINNITI, CHARLES
)
BARUFFI,

)

Defendants.

)

PLAINTIFFS' RESPONSE TO MOTION TO DISMISS
AND COMPEL ARBITRATION

Defendants ioVest Development, LLC ("ID"), Ara Macao
Management Company, LLC
("AMMC"), ioVest Management, Inc. ("IMP'), Paul Goguen
, Vince Minniti and Charles Baruffi

have all moved to dismiss the Complaint (or stay these proceed
ings) and compel arbitration of all
of the causes of action alleged in the Complaint on the
basis that certain old subscription
agreements purportedly signed by the individual Plaintiffs contain
arbitration clauses. Not only
do the Defendants lack standing to assert any rights under
the subscription agreements, but: (i)

none of the allegations of the Complaint reference or assert
any claims based on the subscription
agreements; (ii) the subscription agreements do not refer to
the two contracts attached to the
Complaint; (iii) the two contracts attached to the Compla
int do not incorporate any provisions of

the subscription agreements; and (iv) the arbitration provisio
ns of the subscription agreements
cannot, as a matter of law, be incorporated by implication
into the two contracts attached to the

Complaint Therefore, this Court must deny the Motion to
Dismiss and Compel Arbitration.
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ALLEGATIONS OF THE COMPLAINT

Plaintiffs have filed a seven-count Complaint both individually and
derivatively, on
behalf of Ara Macao Holdings, L.P. ("AMH"), alleging, among other
things, that: (i) ID, as the
General Partner of AMH under the Amended and Restated Limited Partners
hip Agreement dated
March 7, 2007 (the "Partnership Agreement"), breached the terms of
the Partnership Agreement
with respect to the disbursement of company funds and with
respect to the reporting

requirements to the limited partners; and (ii) AMMC, as the subseque
nt General Partner of AMH
under the First Amendment to the Agreement dated December 1,
2013 (the "First Amendment"),

breached the terms of the First Amendment with respect to the disburse
ment of company funds
and with respect to the reporting requirements to the limited partners.
The Complaint asserts five
Q
w

? in
3 12

< "h'S .

§82$
soSe
a

other causes of action against ED, AMMC, IMI, Goguen, Baruffi
and Minniti for tortious
,

interference with breach of contract, breach of fiduciary duty, tortious
inducement of breach of
fiduciary duty, fraud, and conversion. The Complaint does not make
any allegations about any
subscription agreements between any of the individual plaintiffs and
any other entity, and does

UJ

not seek any relief against any of the Defendants under the terms of any
subscription agreements.
Neither the Partnership Agreement nor the First Amendment contains
an arbitration

clause.

Neither the Partnership Agreement nor the First Amendment incorpora
tes any of the

provisions of any of subscription agreements.

Although the Partnership Agreement does

reference certain undefined, undated "subscription agreements" in
paragraph 3.03(b), that section

merely provides that the General Partner has the power to accept or reject
for any reason any
subscription agreements that may, in the future, be signed by potential future
investors.
ASSERTIONS IN THE MOTION TO DISMISS
Defendants have moved to dismiss the Complaint and compel
arbitration and have

attached to the motion copies of: (i) a Partnership Unit Subscription Agreeme
nt between plaintiff

2
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John Francis Mills Trust and AMH dated August
25, 2006; (ii) a Limited Partnership Interest

Subscription Agreement between Richard L. Umbach
and Scarlet Macaw Resort, L.P. ("SMR")
dated December 22, 2004; and (iii) a Limited
Partnership Interest Subscription Agreement
between Robert G. Tronrud and SMR, dated Decem
ber 2, 2004, Pursuant to the terms of each

subscription agreement, the individual or entity define
d as "Subscriber" purchased one or more
limited partnership interests in the entity defined
as the "Company," i.e., AMH or SMR The
"Company" undertook no obligations to the "Subs
criber" other than to sell the specified units if,
and only if, the subscription agreement was approv
ed by the General Partner. Each subscription

agreement also references an undefined, undate
d, but apparently pre-existing "partnership
agreement," and states that Subscriber's execution
of the subscription agreement also constitutes

Q

UJ

execution of such "partnership agreement."

-

. . _

M* rr-.

Each of the subscription agreements attached to
the Motion to Dismiss contains an

IPS

arbitration clause at paragraph 1 1 that requires that
the parties arbitrate "any controversy or claim

-I

arising out of or relating to this Agreement (includ
ing the making and entering into hereof), the

Subscriber's purchase of the Partnership Units (or
Limited Partnership Units], or any alleged
breach of this Agreement."

Based solely on the terms of the attached subscription
agreements, Defendants claim that
not only the breach of contract claims against ID and
AMMO, but also the tort claims and the
fraud claim asserted in the Complaint against all of
the Defendants, are covered and governed by

the terms of the subscription agreements, and that
the Complaint must be dismissed or stayed,
pending arbitration of all of the disputes set forth
in the Complaint.

As set forth herein,

Defendants' Motion must be denied.

3
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ARGUMENT
I.

THE MOTION FAILS ON ITS FAC
E

In light of the plain terms of the subscripti
on agreements, Defendants' Motion to Dism
iss
facially fails to demonstrate that Defe
ndants have a right to compel arbitratio
n of the claims of
breach of the Partnership Agreemen
t and the First Amendment in Counts
I and II against the

General Partners of AMH, let alone a
right to compel arbitration of the tort and
fraud claims in
Counts III - VII against the other Defe
ndants.
A.

DEFENDANTS LACK STANDING
TO RAISE THE SUBSCRIPTION

AGREEMENTS AS A BAR TO THE
COMPLAINT

First, Defendants lack standing to rely
on any of the contracts attached to the
Motion to
Q

LD
25
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Dismiss. None of the Defendants are
parties to the subscription agreements.
Rather, SMR and

AMH are the parties to those agreement
s. None of the Plaintiffs are suing SMR
or AMH. In
fact, the individual plaintiffs are suing
on behalf of and in the name of AMH
. Because none of
the Defendants are parties to the subs
cription agreements, they have no stand
ing to enforce any

of the terms of those agreements against
any of the plaintiffs. Defendants have not
even offered
a legal theory as to how any of ID, AMM
C, IMI, Goguen, Baruffi or Minniti can
assert any

rights of SMR and AMH under any of these
subscription agreements against Plaintiffs,
In Powell v. Dean Foods Co.. 965 N.E.
2d 404 (2012), the Illinois Supreme
Court held

that, in order to have standing, "[a] party
must assert its own legal rights and intere
sts, rather than
assert a claim for relief based upon the
rights of third parties." Id, at 41 1.

See also Town of

Northville v. Village of Sheridan. 274 111. App.
3d 784, 786 (3rd Dist. 1995), Here, Defendants
are not attempting to assert any of
their own rights under the subscripti
on agreements because
they are not parties to those agreement
s.

Therefore, Defendants lack standing
to rely on the

subscription agreements as a basis to
compel arbitration of the claims in the
Complaint, and the
Motion to Dismiss should be denied on
this basis alone.

4
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B.

THE PARTNERSHIP AGREEMENT AND FIRST
AMENDMENT DID
EVENT EXIST WHEN THE SUBSCRIPTION
AGREEMENTS
WERE EXECUTED

NOT

Second, the subscription agreements was not executed contem
poraneously with either the
Partnership Agreement or the First Amendment, as Defend
ants assert, and they are in no way

tied to each other.

All of the subscription agreements attached to the motion
to dismiss

(executed in 2004 and 2006) are dated years before
the Partnership Agreement (executed in
2007) and the First Amendment (executed in 2013) attache
d to the Complaint.

Because the

subscription agreements each reference a "partnership agreem
ent" that was already in existence

at the time of the signing of the subscription agreements, and
because the Partnership Agreement

Q

and the First Amendment were not executed until years later,
the motion fails to legally tie any of

w

d_

3 -9 o
asBS

the subscription agreements either to the later-dated Partnership
Agreement or First Amendment.

Moreover, none of the subscription agreements define, either by name, date or parties,
"partnership agreement" so referenced.

*1"

y

the

Without a definition of "partnership agreement,"

Defendants have no basis to claim that when the subscr
iption agreements were executed in 2004

u

and 2006, the phrase "partnership agreement" was intende
d to reference both the not-yet-evenin-existence

2007

Partnership

Agreement

and

the

not-yet-even-in- existence

2013

First

Amendment.

fn addition, two of the subscription agreements are in the
name of AMH's predecessor,
SMR, not AMH.

SMR is not a party to this suit.

As such, any of the provisions in these SMR

subscription agreements have nothing to do with the matters
in the Complaint, which concern
only AMH.

Finally, one of the agreements is signed by Richard L.
Umhach.

However, the

named plaintiff in this case is American Estate & Trust, LC
FBO Richard L Umbach, which is
not the same as Richard L. Umbach, individually.

As such, this particular subscription

agreement, on its face, is not binding on the named plainti
ff in this case.

5
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In sum, not only do Defendants lack standing to attempt to assert the provisions of
the
subscription agreements, but the subscription agreements themselves plainly have no
connection
to the later-executed Partnership Agreement and the First Amendment.

On this basis as well,

this Court should deny the motion to dismiss.
II.

THE MOTION FAILS UNDER ILLINOIS LAW
On a more substantive level, the Motion to Dismiss and Compel Arbitration also fails
for

several legal reasons under Illinois law.
A.

THE

COMPLAINT

DOES

NOT

ASSERT

ANY

CLAIMS

ARISING

UNDER THE SUBSCRIPTION AGREEMENTS
First, even if Defendants had standing to assert the subscription agreements (which
they
Q
U

£s

do not), the subscription agreements only concern the purchase of investment units
in the
referenced limited partnerships, SMR and AMH.

They do not concern the general partner's

operation or management of SMR or AMH or require SMR or AMH to do anything
other than

ii-s

transfer the purchased investment units to the "Subscribers."

LU
a

Plaintiffs'

Complaint does not allege any wrongdoing associated with their initial

purchase of their interests in either SMR or AMH, does not seek rescission of their investmen
t in
SMR or AMH or the return of any funds they may have paid for any investmen
t in SMR or

AMH, and does not seek any other relief under any subscription agreements. As such,
none of

the allegations of the Complaint are "arising out of or relating to" any subscription agreements
,
or any alleged breach of any "subscription agreements."
B.

THE PARTNERSHIP AGREEMENT AND FIRST AMENDMENT DO
NOT INCORPORATE THE SUBSCRIPTION AGREEMENTS

Second,

neither the 2007

Partnership Agreement or the 2013

First Amendment

incorporate the terms of any subscription agreements of any kind, let alone the
2004 SMR
subscription agreements or the 2006 AMH subscription agreement attached to the
Motion to

6
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Dismiss.

Here, Defendants are attempting to prove the incorporation of the arbitration

provisions

of the subscription agreements

into the Partnership Agreement and the First

Amendment by pointing only to the terms of the subscription agreements.

Unfortunately for

Defendants, their argument is both wrong and backwards. Illinois courts do not allow proof of

incorporation by this method.
In order to determine whether the Partnership Agreement and the First Amendment
incorporate the provisions of subscription agreements, this Court must look only to the terms of
the Partnership Agreement and the First Amendment, not the terms of the subscription

agreements. "Parties may not incorporate another agreement into a contract without an express
'reference5 demonstrating an intent to incorporate another agreement into the contract." Peterson

Q
W

^ P in

v. Residential Alternatives of Illinois. Inc.. 402 111. App. 3d 240, 245 (3rd Dist 2010) (citations

-jofS-

_j

)Q fc-

yg52
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omitted),

"When determining under Illinois law whether something is incorporated into

contract, we limit our inquiry to the four corners of the contract." Rosenblum v. Travelbvus.com

^

Ltd.. 299 F.3d 657, 664 (7th Cir. 2002).

LU

"Mere reference to another contract or document is not sufficient to incorporate its terms
into a contract. There must be an express intent to incorporate." Rosenblum. 299 F.3d at 666.

"The rules of contract construction include a strong presumption against adding conditions or
provisions that could have been easily included by the parties as terms of the contract, but were
not." Peterson. 402 111. App. 3d at 245.
If the parties to the Partnership Agreement or the First Amendment had intended to
incorporate any arbitration provisions of any other agreement, they easily could and would have

incorporated those agreements or provisions explicitly and specifically, They did not. Here, the
First Amendment does not reference subscription agreements at all.

The only reference in the

7
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Partnership Agreement to any subscription
agreement of any kind is found in paragraph
3.03(b)
which merely states that the Genera] Partn
er may or may not accept any future subsc
ription

agreements that potential investors may subm
it This reference, which does not even define
or
date any such subscription agreements, is not
sufficient to incorporate into the 2007 Partn
ership
Agreement and the 2013 First Amendmen
t the arbitration clauses of the 2004 SMR
subscription

agreements or the 2006 AMH subscription
agreement attached to the Motion to Dismiss.
C.

THE

ARBITRATION
PROVISIONS
OF
THE
SUBSCRIPTION
AGREEMENTS CANNOT BE EXTE
NDED TO THE PARTNERSHIP
AGREEMENT AND FIRST AMENDM
ENT BY IMPLICATION

In the absence of specific incorporation,
Illinois courts will not extend an arbitration

agreement by implication.

Q
LU

-J

court has consistently cautioned that an agree
ment to arbitrate is a matter of contract. Partie
s to

ES3S.T,
i O

j <*"> )£.

'

ii*s
>5 is ***
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d

"While arbitration is a favored method of
dispute resolution, this

an agreement are bound to arbitrate only
those issues they have agreed to arbitrate,
as shown by

the clear language of the agreement and their
intentions expressed in that language, and
that an

arbitration agreement will not be extended
by construction or implication." BcL of Mana
gers of

Chestnut Hills Condo. Ass'n v. Pasquinelli. Inc..
354 111. App. 3d 749, 754-55 (1st Dist. 2004)
.
"The applicable standard of review for a comm
ercial arbitration dispute provides, in essen
ce, that
the parties are held bound only to arbitrate
those issues which are 'stated in the contra
ct between
the parties in crystal clear language unext
ended and unenlarged either by constructio
n or by

implication.'" Jameson Realty Grp. v. Kostiner.
351 111, App. 3d 416, 427-28 (1st Dist. 2004)
(citations omitted).

"Claims arising out of one agreement are not
subject to an arbitration clause contained in
a separate agreement." Pasquinelli. 354
111. App. 3d at 755. In Pasquinelli. the partie
s entered

into both a Purchase Agreement and a separ
ate Limited Warranty.

The Limited Warranty

8
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contained an arbitration clause; the Purchase
Agreement did not. The Purchase Agreement
did
not incorporate the Limited Warranty, but
did refer to its existence by stating that purch
aser had

read and understood the terms of the Limit
ed Warranty, including the provision which
required
that all disputes under the Limited Warranty
be submitted to arbitration.
When the plaintiff sued for breach of the
Purchase Agreement, the defendant move
d to

dismiss based on the arbitration clause in
the Limited Warranty.

The appellate court held that

the Purchase Agreement's passing reference
to the Limited Warranty, even though it spec
ifically
referenced the Limited Warranty's arbitr
ation provision, was insufficient to incor
porate the
Limited Warranty (and its arbitration claus
e) into the Purchase Contract The court
went on to
hold that the arbitration clause of the Limit
ed Warranty could not otherwise be exten
ded to the

Q
w

Purchase Contract by implication,
jog-

^9 =

Here, the reference to any future "subscription agree
ments" in paragraph 3.03 of the

QC22 <

Partnership Agreement is far more vague
than the reference to the Limited Warr
anty in the

w 5ss P P

H
u
_j
u

^

Purchase Agreement in Pasquinelli. As
such, this reference cannot be a basis for
extending by

implication the arbitration provisions of
the 2004 SMR subscription agreements and
the 2006
AMH subscription agreement into the
Partnership Agreement and the First
Amendment,
particularly since none of the Defendants
are even parties to the subscription agreements
.
St
In Marks v, Bober, 399 111. App. 3d 385
(1 Dist. 2010), the plaintiff retained
the

defendant, an accountant, to provide auditing
and account monitoring services. At the outse
t of
the relationship, the plaintiff signed an
engagement letter which identified the audit
ing and
monitoring services and which also conta
ined a binding arbitration clause.

The defendant

accountant later entered into an oral contr
act with the plaintiff to render investmen
t advice
services. When the plaintiff filed suit in
state court to rescind the oral investment
contract, the

9
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defendant moved to dismiss and compel arbitration based on
the terms of the engagement letter.
The trial court denied the defendant's motion to dismiss
, holding that, because the defendant's

provision of investment advice was different than the monito
ring and auditing services described
in the engagement letter, the oral contract was separate
from and independent of the engagement
letter.

The appellate court agreed, holding that:
The allegations in Marks' complaint arose from this
second contract for
investment services. Marks was not bound to submit any dispute
that arose of this
second agreement to arbitration since those disputes would
not be covered by the
original Engagement Letter. Despite defendants' assertio
n that the arbitration
clause is broad and applied to any dispute arising between the
parties, we will not
extend the .clear intention of the parties by "construction or
implication. [Id. at

392 (citation omitted)]
c
LC

J

Here, the facts are even more compelling than those in Marks.
The. parties under the

^

St -

u

—

J £t Jp o

subscription agreements are different than the parties in the Partnership Agreement
and the First

q§2o

Amendment. The management services provided by ID under the Partnership Agreem
ent and by

W

AMMC under the First Amendment are completely differen
t from SMR's and AMH's sale of

xi

investment units under the subscription agreements. Therefo
re, the arbitration provisions of the

SMR and AMH subscription agreements cannot be extended to
the Partnership Agreement or the

First Amendment by construction or implication.
D.

THE SUBSCRIPTION AGREEMENTS DO NOT INCOR
PORATE THEIR
TERMS INTO THE PARTNERSHIP AGREEMEN
T AND THE FIRST
AMENDMENT

As demonstrated in section 11(B) above, this Court cannot
look to the terms of the

subscription agreements to determine if the arbitration
provisions contained therein are
incorporated into the Partnership Agreement and the First
Amendment, but must instead look
only to the four corners of the Partnership Agreement and
the First Amendment. However, even

if this Court could look to the terms of the subscription agreem
ents to determine the issue of

10
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incorporation, the subscription agreements do not incorporate their terms into the Partnership
Agreement and the First Amendment.
First, neither the Partnership Agreement or the First Amendment even existed at the time

of the execution of the subscription agreements. Second, the term "partnership agreement
" is not
defined in the subscription agreements. Third, the subscription agreements signed by individual
plaintiffs Tronrud and John Francis Mills Trust were countersigned by SMR, which is not
a party
to either the Partnership Agreement or the First Amendment, and for which none
of the

Defendants ever served as the General Partner.
Finally, the subscription agreements do not state that the terms contained therein are

Q

incorporated into the any other agreement. Rather, the subscription agreements merely state
that

LU

Eg
>

^2 ®

if the General Partner accepts the Subscriber's execution of the subscription agreement, then the

(j vo ffl —.

Subscriber shall be bound by the terms of the undefined, undated "partnership agreement,"

IPs

Thus, Defendants cannot legally or substantively rely on the terms of the subscriptio
n

CD

J
LU

agreements to attempt to incorporate their provisions into the Purchase Agreement and
the First
Amendment and compel arbitration of the claims asserted in the Complaint.

Therefore, the

Motion to Dismiss must be denied.

in.

THE CASE LAW CITED BY DEFENDANTS IS EASILY DISTINGUISHABLE.

In support of their motion, Defendants cite the case of A.E. Stalev Mfg. Co. V.

Robertson. 200 111. App. 3d 725 (1st Dist. 1990).
applicable here.

However, the ruling in that case is not

In Staley. the plaintiff-employee entered into a management retention

agreement (the "MRA") with the defendant-employer that stated that plaintiff was eligible
to
receive benefits equivalent to the retirement benefits payable under all retirement
plans
"including any supplemental retirement plans." The MRA contained an arbitration clause.
The

11

Case 3:18-bk-03615-PS Doc 73-1 Filed 05/11/18 Entered 05/11/18 15:46:10
Exhibit Exhibits 40 - 44 Page 178 of 182

Desc

plaintiff and defendant subsequently entered into a supplemental executive retirement plan
("SERP") which provided the plaintiff with additional retirement benefits.

When a dispute arose over the amount of benefits under the SERP. the plaintiff filed suit
in court, and the defendant moved to dismiss based on the arbitration clause.

The trial court

denied the motion to arbitrate, but the appellate court reversed, holding that there was a clear
relationship between the two agreements: the SERP was a supplemental agreement to the MRA,
dealing with the same parties and subject matter as the MRA and modifying the terms of the
MRA.

Therefore, the court held, the arbitration clause of the MRA did apply to the plaintiffs

suit under the SERP.
The Stalev holding is easily distinguished based on the facts at issue in this case. Here,
Q
tq

the subscription agreements, on the one hand, and the Partnership Agreement and the First

* - ^2
Amendment, on the other hand, are between different parties, concern completely different

gg5^

f~! §5

u

subject matter and contain no substantive reference to each other. In fact, in the subsequent case

of Kennedy v. Commercial Carriers. Inc., 258 111. App. 3d 939 (1st Dist. 1994), the First District

U1

distinguished the ruling in Staley on the same grounds: affirming the trial court's denial of a
request to attempt to incorporate an arbitration provision in one agreement into the terms of

another agreement and construe them as one contract, because the contract being litigated in
Kennedy involved a different subject matter than another contract between the parties that did
contain an arbitration clause.

For this reason, Defendants have not offered any case law to

support their claim that the 2004 SMR subscription agreements and the 2006 AMH subscription
agreement can all be construed as one contract with the 2007 Partnership Agreement and also be
constructed as one contract with the 2013 First Amendment.
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CONCLUSION

In sum, the Motion To Dismiss and Compel Arbitration fails on several grounds: (i)
Defendants have no standing to assert any rights under the subscription agreements, because they
are not parties to those agreements; (ii) the subscription agreements do not define the
"partnership agreements" to which they refer and predate by years the Partnership Agreement

and the First Amendment; (iii) the Complaint does not assert any claims under the subscription
agreements; (iv) the Partnership Agreement and the First Amendment do not explicitly
incorporate the provisions of any subscription agreements; (v) this Court cannot legally look to
the terms of the subscription agreements to determine if they are incorporated into the
Partnership Agreement and the First Amendment, and in, any event, the subscription agreements
Q
ID
J

do not create any such incorporation; and (vi) this Court cannot incorporate the provisions of the
subscription agreements

IPs
ID

J
D

into

the Partnership

Agreement and

the

First Amendment by

implication.

This Court, therefore, must deny Defendants' Motion to Dismiss.

Samuel G. Ilarrod IV

JOHN FRANCIS MILLS TRUST, A TRUST,

MELTZER, PURHLL & STELLE LLC

AMERICAN ESTATE & TRUST, LC FBO
RICHARD L. UMBACH, ROBERT G.
TRONRUD, individually and deri vatively on
behalf of ARA MACAO HOLDINGS, L.P

1515 E. Woodfield Road, Suite 250
Schaumburg, Illinois 60 1 7 3

(847) 330-2418
sharrod@mpslaw.com
Attorney No. 33682

By:

>ne of their Attorneys
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Order

(2/24/05) CCG N002

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

Judge Kathleen 0, Kennedy

JUN 2 3 2016
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